
  

Notice:   Due to Building Security, public entrance during non-business hours is through the Police Department—Pierce St. Entrance only.  
Individuals with disabilities requiring assistance to enter the building should request aid via the intercom system at the parking lot entrance gate on Henrietta St. 
 
Persons with disabilities that may require assistance for effective participation in this public meeting should contact the City Clerk’s Office at the number (248) 530-1880, or (248) 644-5115 (for the 
hearing impaired) at least one day before the meeting to request help in mobility, visual, hearing, or other assistance.  
 
Las personas con incapacidad que requieren algún tipo de ayuda para la participación en esta sesión pública deben ponerse en contacto con la oficina del escribano de la ciudad en el número 
(248) 530-1800 o al (248) 644-5115 (para las personas con incapacidad auditiva) por lo menos un dia antes de la reunión para solicitar ayuda a la movilidad, visual, auditiva, o de otras asistencias. 
(Title VI of the Civil Rights Act of 1964). 

    REGULAR MEETING OF THE PLANNING BOARD 
WEDNESDAY, NOVEMBER 14, 2018 

7:30 PM 
151 MARTIN STREET, CITY COMMISSION ROOM, BIRMINGHAM, MI 

 
A. Roll Call 
B. Review and Approval of the Minutes of the regular meeting of October 24, 2018  
C. Chairpersons’ Comments   
D. Review of the Agenda  

 
E. Rezoning Application 

 
1. 469 – 479 S. Old Woodward (former Mountain King & Talmer Bank) – Request 

to reconsider application in light of new information to be presented to rezone from B3 
and D4 to B3 and D5 to allow a nine story mixed use building (Postponed from 
October 10, 2018).   
 

F. Preliminary Site Plan Review 
 

1. 361 E. Maple (Historic Resource – Hawthorne Building) – Addition of four stories 
on top of the existing one story historic resource (Applicant has requested 
postponement to November 28, 2018). 

 
G. Study Session Items  

Rules of Procedure for Study Sessions: Site Plan and Design Review, Special Land Use Permit Review and other review 
decisions will not be made during study sessions; Each person (member of the public) will be allowed to speak at the end of 
the study session; Each person will be allowed to speak only once; The length of time for each person to speak will be 
decided by the Chairman at the beginning of the meeting; Board members may seek information from the public at any time 
during the meeting. 
 

1. Projections in the Right-of-Way 
2. Regulated Use / Special Land Use Review Process 

 
H. Miscellaneous Business and Communications: 

a. Communications  
b. Administrative Approval Correspondence  
c. Draft Agenda for the next Regular Planning Board Meeting (November 28, 2018)  
d. Other Business  

 
I. Planning Division Action Items  

a. Staff Report on Previous Requests  
b. Additional Items from tonight's meeting 

 
J.   Adjournment 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, OCTOBER 24, 2018 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 
 
Minutes of the regular meeting of the City of Birmingham Planning Board held on October 24, 
2018.  Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert  Koseck, 

Daniel Share, Janelle Whipple-Boyce, Bryan Williams         
 
Also Present:  Alternate Board Member Jason Emerine             
 
Absent:      Alternate Board Member Nasseen Ramin; Student                      
           Representatives Madison Dominato, Sam Fogel, Ellie  McElroy 
  
Administration:    Jana Ecker, Planning Director 
              Matthew Baka, Sr. Planner 
              Carole Salutes, Recording Secretary                 
 

10-175-18 
 
APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
OCTOBER 10, 2018 
 
Mr. Share corrected the second vote on page 6 to 4-3 with Chairman Clein voting against the 
motion. 
 
Motion by Mr. Share 
Seconded by Mr. Koseck to approve the minutes of the Regular Planning Board 
Meeting of October 10, 2018 as corrected. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Share, Koseck, Boyle, Clein, Jeffares, Whipple-Boyce, Williams 
Nays: None  
Abstain: None 
Absent:  None 

10-176-18 
 

CHAIRPERSON’S COMMENTS (none) 
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10-177-18 
 
APPROVAL OF THE AGENDA (no change) 

 
10-178-18 

 
STUDY SESSIONS  
 
1.  Projections in the Right-of-Way  
 
Mr. Baka noted that the City permits projections of certain architectural elements into the right-
of-way, including awnings, signage, canopies, marquees, planters and other similar elements. 
Recent renovations have raised questions as to whether projecting elements should be permitted; 
and if so, whether there should be restrictions on the materials used. The Zoning Ordinance has 
regulation standards for the size and placement of awnings, but it does not contain 
comprehensive standards governing the projection of architectural details such as balconies, 
canopies or other architectural elements projecting into the right-of-way. 
 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Dept.  Chapter 32 of 
Michigan’s Building Code. Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade. 
 
On August 9, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed.  
 
On October 10, 2018 the Planning Board reviewed draft language and decided they did not want 
language from the Building Code to be in the Zoning Ordinance because it would be redundant. 
 
Accordingly, draft language incorporating the Planning Board’s comments was provided for 
Chapter 4, Section 4.30 (D) Open Space Standards: 
 
4.30 OS-01 (A-C Unchanged)  

D. Projection into the right-of-way: Projections into the right-of-way shall be permitted as 
follows:  

1. Projections such as cornices, canopies, awnings, sunscreens, bay windows, bow 
windows, and other architectural features are permitted as long as they do not support 
or contain habitable space.  
2. A special permit for encroachments into the right-of-way at or above grade must be 
obtained after final site plan or design approval has been granted by the Planning Board, 
Design Review Board, or Historic District Commission.  
3. All projections more than 4 ft. into the right-of-way will be subject to a lease 
agreement with the City for the use of air rights.  

 
Mr. Jeffares received confirmation from Ms. Ecker that a bay window does not contain living 
space. The language should clearly state what is allowed and then nothing else is allowed. Also, 
the third item only applies in Mixed-Use and Multi-Family Districts and not in Single-Family. 
 
Mr. Baka affirmed for Ms. Whipple-Boyce there is nothing in the Building Code that restricts the 
length of a projection into the right-of-way. 
 



 

3 
 

Mr. Koseck was inclined to leave the term "habitable space" in the draft language and hopefully 
catch it in the Definitions Section. 
 
Mr. Share thought that projections should be limited to a maximum number of feet or a 
percentage of the sidewalk width.  Further, his sense was that it would be more efficient to have 
a special permit for encroachments included as part of the Final Site Plan Approval. 
 
Chairman Clein did not think a lease agreement with the City for encroachments more than 4 ft. 
into the right-of-way was the intent of the City Commission.  Rather, he felt the Commission 
wanted the Planning Board to figure out a way to control atypical projections. He noted that San 
Francisco, Denver, Portland, and New York City all have extensive ordinances about 
encroachments.  
 
Ms. Ecker said the Zoning Ordinance should be very clear which projections are allowed and which 
ones are not, along with standards for each.  Staff agrees there should be some sort of maximum.  
With regard to a lease, Chairman Clein suggested saying that any approval of encroachment may 
require the applicant to enter into a lease agreement at the sole discretion of the City Commission.   
 
Ms. Ecker thought for the next meeting the board could consider a list of the types of projections, 
are they wanted; and if so, what are reasonable standards.  Also, Chairman Clein wanted to see 
the ordinances from other cities so that ideas could be drawn from them.   
 
Mr. Share asked for a ruling from the City Attorney about what implication there is under common 
law if someone is built to the property line whether they have a right to encroach onto the 
neighbor's property underneath the ground for a reasonable foundation.  Further, do they have 
the right to encroach up above for an eave and whether this applies to a municipality. Then, if it 
does apply to a city, whether it can be changed by ordinance. 
 
Mr. Koseck noted he is a little concerned about balconies lurking over the right-of-way and what 
may occur on them such as wash hanging out to dry. 
 
At 7:56 p.m. no one from the public cared to comment on this matter. 
 

10-179-18 
 
2. Retail RFP Response  
 
Ms. Ecker recalled that on June 18, 2018, the Planning Board and City Commission held a joint 
meeting where the Board expressed a desire to have a private consultant review Birmingham’s 
Retail Frontage Line and make recommendations. There was a general consensus from the City 
Commission that a consultant would be beneficial to the process. 
 
On August 13, 2018 after receiving a draft RFP from the Planning Board, the City Commission 
stated that the RFP should be very clear that the goal of the study is to determine how best to 
organize the existing Redline Retail District in order to continue developing a pedestrian-oriented 
experience in Downtown Birmingham.   
 
On August 27, 2018 the City Commission approved the final version of the RFP.  The RFP was 
issued on August 30, 2018 and on September 28, 2018 one proposal was received for 
consideration from Gibbs Planning Group combined with several other firms for a total of $50,000. 
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The City Commission will be reviewing and discussing the proposal from Gibbs Planning Group 
submitted in response to the Downtown Retail Review RFP at their regular meeting on October 
29, 2018. 
 
Mr. Williams noticed that on page 30 of the contract it is stated the price will not exceed $40,000. 
However, the bid was $50,000.  He liked this expanded scope of the RFP because it includes a 
more comprehensive review with the idea of strengthening retail. 
 
Mr. Boyle emphasized that the contractor should find out how other communities are dealing with 
this issue.  Also ask them to find out if the actual physical retail space could be much smaller.   
 
Mr. Williams thought the expanded nature of this RFP should encourage the business community 
to participate more actively. 
 
Ms. Whipple-Boyce was hopeful that Task 4, Future Trends in Retail and Projections for Retail 
Demand in Similar Communities, would definitely focus on communities like Birmingham and not 
others. 
 
Mr. Koseck thought it is a great thing that this team has some local knowledge.  Other firms that 
were brought in come from afar and that seems very comprehensive to him. 
 
Mr. Jeffares hoped they would talk to businesses that have left and find out why.  Also talk to the 
merchants that have establishments in other towns and find out what works for them in those 
towns that Birmingham doesn't have. 
 
Chairman Clein emphatically thanked the City Commission for improving the RFP. He called for 
comments from the public at 8:12 p.m. 
 
Mr. Andrew Lippin, 211 E. Nine Mile Rd., Director of Research for Gibbs Planning Group, said he 
grew up in Birmingham and his folks used to own Adventures in Toys in town.  He indicated that 
he wrote the proposal and that he made an error by putting in the conditions of agreement and 
would like to strike them.  Also, he reduced the fee to $40,000 because they really want this 
project. 
 
He then offered a little background.  Their president, Robert Gibbs, taught a class at Harvard over 
the summer on this topic, transient retail development.  Also, he wrote a book, Principles of Urban 
Retail Planning and Development. Gibbs Planning Group will have a real advantage with respect 
to getting members of the Birmingham retail community involved.  Because he grew up in 
Birmingham and his parents owned a store, Mr. Lippin said he knows personally a lot of business 
owners.   
 

10-180-18 
 
3. Regulated Use / Special Land Use Review Process 
 
Ms. Ecker explained that In the past, regulated uses were reviewed solely by the City Commission 
and did not come before the Planning Board for review. However, the process for the review of 
regulated uses was amended several years ago and now all regulated use requests require 
approval of a Special Land Use Permit ("SLUP"), and thus follow the normal course of review for 
SLUPs.  
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At the Planning Board meeting on October 10, 2018, an applicant appeared before the board with 
a pre-application discussion seeking comments on a proposed regulated use on W. Maple Rd. in 
Downtown Birmingham. The Planning Board requested additional information on the review 
process for regulated uses as they had not reviewed such an application in the past.  
 
Accordingly, a letter from the City Attorney has been received outlining the review process for 
regulated uses in anticipation of such an application in the near future. The regulated use process 
essentially follows the SLUP process as well as the rules for regulated uses.  The City Attorney 
also verified that special conditions can be attached by the Planning Board.  This would be an 
advisory recommendation that would go on to the City Commission who would have the final say. 
 
Mr. Share said there would have to be some set of specific determinations that would cause the 
Planning Board to make the inference that a certain business operation would be a problem that 
is injurious to the community.  Mr. Boyle noted the issue is that many regulated uses are regulated 
on moral grounds.  He wondered if that is something this Board should be adjudicating on. Mr. 
Share observed that if the ordinance charges the Planning Board with doing that, then the Board 
has to find a way to do it.  
 
Chairman Clein determined that the City Attorney should be asked whether the Planning Board's 
motions should follow the SLUP findings of fact or the regulated use findings of fact, or both 
separately or together, and which one goes first. 
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10-181-18 

 
4. Planning Board Action List - Proposed Addition of Minor Items 
 
Ms. Ecker reported that as the Planning Board’s Action List is now formally adopted by the City 
Commission, the Planning Board has requested approval to consider minor items not anticipated 
for study on the Action List that may arise during the course of the year.  
 
This matter was discussed at the joint meeting of the City Commission and the Planning Board 
held on October 15, 2018. After much discussion, the consensus of the City Commission was to 
have City staff prepare a review process for minor amendments to the Action List, and to bring 
this back to the City Commission for their review and approval.  
 
At this time, the Planning Board may wish to provide a list of minor amendments the Board wishes 
to be considered by the City Commission at a future meeting for inclusion on the Action List. 
Items that the Board has mentioned at past meetings have been; 

• Dumpster screening and gate materials;  and 
• The use of certain materials in the Overlay that would cover glass railings and metal 

panels. 
 
It was agreed that short list is what the Board should put forward right now. 
 
Mr. Jeffares brought up some residential issues that can be considered at a later date. 
 

10-182-18 
 
5. Rooftop Usage in the MX District 
 
Mr. Baka reported that many new buildings, especially mixed-use and multi-family developments, 
have rooftop amenities such as recreation spaces, terraces, patios, gardens or pools. Providing 
rooftop amenities allows building owners to maximize space and is often cited as one of the 
biggest benefits for patrons of such spaces. Most new buildings built in Downtown Birmingham 
or in the Triangle District include such rooftop uses and amenities. Rooftop amenities are currently 
permitted on buildings in all zone districts that are built to the allowable number of stories, except 
in the MX District. 
 
Thus, if a property owner in the MX District constructs a building to the maximum height of four 
stories with a roof height of 40 ft. or above, no rooftop amenities can be provided based on 
Section 4.19 (A) (6) which clearly prohibits any use above 40 ft. The District Lofts at the northwest 
corner of Villa and Eton and the Sheridan senior living center are two presently built properties 
that are currently prohibited from having uses or occupancy on the roof based on section 4.19 of 
the Zoning Ordinance.  
 
This matter was discussed at the joint meeting of the City Commission and the Planning Board 
held on October 15, 2018. After much discussion, the consensus of the City Commission was to 
consider ordinance amendments to allow rooftop uses and occupation in the MX District so that 
such uses are permitted in all zone districts that allow mixed-use buildings. In addition, the City 
Commission also expressed a desire to allow small lobbies or areas of enclosed space around 
elevators that extend up to rooftops.  
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Accordingly draft ordinance language was presented for review to consider the first issue of 
removing a prohibition on rooftop use and occupation in the MX District to allow rooftop uses and 
amenities that are currently permitted in other mixed-use zoning districts in the City. 
 
Ms. Ecker advised this is phase 1 of the discussion on rooftop uses.  The draft language would 
allow rooftop uses in the MX District but it wouldn't allow a closed space around an elevator or 
other additions.  That is another discussion. 
 
Chairman Clein was concerned this would open the door for people to do whatever they want on 
the roof without any regulations. He worried about the proximity to residential.  Ms. Ecker noted 
they haven't heard any concerns about rooftop uses in the other districts.  
 
It was decided to tell the City Commission that the Planning Board is concerned about doing what 
looks to be a simple easy fix, and the Board wants to know whether to go further into the study 
first.   
 

10-183-18 
 
MISCELLANEOUS BUSINESS AND COMMUNICATIONS 
 
a.        Communications (none) 
 
b.    Administrative Approval Requests  
 
 34977 Woodward Ave., Hazel, Ravines & Downtown -  

• Reduce the height of the awning fascias to 8 in. along Peabody;  
• Along Woodward Ave. and Maple Rd. add two additional metal trellises and climbing 

hydrangea with landscaping lights; 
• At the corner of Woodward Ave. and Maple Rd. redesign the corner feature to be 8 ft. tall; 
• Remove the steel fence and replace with landscaping. 

 
 2222 Atard, Eton St. Station II - Replacing current fence that is up but deteriorating with a 

new vinyl fence. 
 

 34750 Woodward Ave., Speedway - Replace the gas price faces in two existing ground signs. 
 

Mr. Baka explained the request for an administrative approval at 191 Chester that Planning staff 
felt required an informal review of the Planning Board: 

• Request to extend the patio 6 ft. closer to the sidewalk and get rid of the ground sign on 
the northeast corner of the site.   

Consensus of the Board was to administratively approve this request;  
• Request to place condensing units 24 in. off the back of the building (west property line) 

and screen with shrubs.  
Consensus of the Board was not to approve the change in the location of these units 

due to the close proximity of single family residential to the west. 
 

 c.    Draft Agenda for the next Regular Planning Board Meeting of November 14,         
 2018 
 
 Rehearing for 469-479 S. Old Woodward Ave.; 
 Five-story addition to 361 E. Maple Rd., Historic Building.  
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d.    Other Business (none) 
 

10-184-18 
   
PLANNING DIVISION ACTION ITEMS 
 
a.    Staff report on previous requests (none) 
 
b.    Additional items from tonight’s meeting (none) 
 

10-185-18 
 
ADJOURNMENT  
 
No further business being evident, the Chairman adjourned the meeting at 9:10 p.m. 
 
  
      
 
                                        Jana L. Ecker 
                                        Planning Director          
 
 



 MEMORANDUM 
Planning Division 

DATE: November 9, 2018 

TO: Planning Board 

FROM: Jana L. Ecker, Planning Director 

SUBJECT: Rehearing of Rezoning Request for 469 – 479 S. Old Woodward 

On June 27, 2018, the Planning Board reviewed a rezoning request 469 – 479 S. Old Woodward 
(former Mountain King and Talmer Bank sites) to rezone the site from B3/D4 to B3/D5.  This 
request was made pursuant to Article 7, section 7.02, of the Zoning Code.  After much discussion, 
the Planning Board voted to recommend denial of the rezoning request to the City Commission 
for 469 – 479 S. Old Woodward.   

The City Commission then set a public hearing date for August 13, 2018 to review the rezoning 
request.   

On August 13, 2018, the applicant submitted a letter requesting that the City postpone the public 
hearing at the City Commission that was previously set to allow the applicant to present new 
information to the Planning Board for their review and consideration.  Accordingly, the City 
Commission cancelled the public hearing and the matter was sent back to the Planning Board for 
reconsideration. 

Section 7.02(6) of the Zoning Ordinance states: 

If the City Commission denies the application, no application shall be reheard for at least 
one year, unless there have been substantial changes in the facts, evidence, and/or 
conditions demonstrated by the applicant.  The determination of whether there have been 
such changes shall be made by the Planning Board at the time the application is submitted 
for processing. 

Accordingly, section 7.02(6) of the Zoning Ordinance allows a rehearing on a rezoning request 
where there is a substantial change in the evidence that was previously presented even after the 
City Commission has issued a denial of the request.  In this case, the City Commission did not 
hear the request, and thus did not issue an approval or denial.  They did however send the matter 
back to the Planning Board to determine if there has been a substantial change in the evidence, 
and if so, to conduct a rehearing on the rezoning request previously considered.   

Please find attached the applicant’s letter that outlines the substantial change in the evidence 
that was previously presented to the Planning Board on June 27, 2018, and requests a rehearing 
of the rezoning request.   

Back to Agenda



On September 12, 2018, the applicant appeared before the Planning Board and outlined the 
substantial change in the evidence that was previously presented to the board.  In addition, an 
attorney speaking in opposition to the rezoning request also raised new information that had not 
been previously presented or discussed by the board.  Board members had additional questions 
as to why the subject parcel was not put into the Parking Assessment District when the district 
was created, and whether or not the owner of the subject property is permitted to apply for 
rezoning to the new D5 zoning classification in the Downtown Birmingham Overlay District.  After 
much discussion, the Planning Board voted to postpone consideration of the public hearing to 
October 10, 2018 with the condition that the Board receive the legal opinion of counsel to the 
City of Birmingham in writing as to whether the proposed site (former Mountain King and Talmer 
Bank) is eligible to be rezoned to the D-5 category.   
 
Please find attached two letters from the City Attorney, one addressing the eligibility of the subject 
site to be rezoned to the D-5 category, and one addressing Parking Assessment District records 
regarding the creation of the district.   
 
On October 10, 2018, the applicant appealed to the Planning Board for a rehearing based on new 
facts or evidence.  After much discussion, the Board made a motion finding that there were 
substantial changes from the evidence previously presented at the rezoning hearing on June 27, 
2018, and thus voted to grant a rehearing of the rezoning request for 469 – 479 S. Old Woodward.  
The rehearing was scheduled for November 14, 2018. 
 
As the Planning Board accepted that the applicant has proven a substantial change in the evidence 
and that a rehearing should occur, all of the previous application documents, plans and reports 
are provided for your review and consideration.  An updated staff report is also attached for your 
review. 
 



MEMORANDUM 
Planning Division 

 
DATE:   November 8, 2018 
 
TO:   Planning Board 
 
FROM:  Jana Ecker, Planning Director 
 
SUBJECT: Rezoning Request for 469-479 S. Old Woodward – Project M1 
 
 
The applicant for 469-479 S. Old Woodward (Parcel Numbers 1936208011 and 1936208012 
respectively) requested that the Planning Board hold a public hearing to consider the rezoning of 
the property from B-3 (Office Residential) and D-4 (Downtown Overlay) to B-3 (Office Residential) 
and D-5 (Downtown Overlay).  The applicant is seeking the rezoning to allow for the construction 
of a nine-story mixed use building in between the Birmingham Place and the 555 building. The 
maximum height allowed in the D-4 zoning district is 4-5 stories. In the D-5 zoning district, 
developers may build as high, but no higher than the adjacent buildings which are located in the D-
5 zone.  
 
The 0.423 acre subject site spans Hazel Street from S. Old Woodward to Woodward. The site 
currently contains two vacant single-story commercial buildings (formerly Mountain King Chinese 
Restaurant and First Place Bank). The applicant is proposing to demolish the present buildings for 
the construction of a nine-story mixed use building with three levels of underground parking. 
 
On June 27, 2018, the Planning Board reviewed a rezoning request 469 – 479 S. Old Woodward 
(former Mountain King and Talmer Bank sites) to rezone the site from B3/D4 to B3/D5.  This request 
was made pursuant to Article 7, section 7.02, of the Zoning Code.  After much discussion, the 
Planning Board voted to recommend denial of the rezoning request to the City Commission for 469 
– 479 S. Old Woodward.   
 
On September 12, 2018, the applicant appeared before the Planning Board requesting a rehearing 
on the rezoning of 469 – 479 S. Old Woodward and outlined the substantial changes in the evidence 
that was previously presented to the board.  In addition, an attorney speaking in opposition to the 
rezoning request also raised new information that had not been previously presented or discussed 
by the board.  Board members had additional questions as to why the subject parcel was not put 
into the Parking Assessment District when the district was created, and whether or not the owner 
of the subject property is permitted to apply for rezoning to the new D5 zoning classification in the 
Downtown Birmingham Overlay District.  After much discussion, the Planning Board voted to 
postpone consideration of the public hearing to October 10, 2018 with the condition that the Board 
receive the legal opinion of counsel to the City of Birmingham in writing as to whether the proposed 
site (former Mountain King and Talmer Bank) is eligible to be rezoned to the D-5 category.   
 
On October 10, 2018, the Planning Board continued discussion and deliberations on the question of 
whether a rehearing should be held based on new facts or evidence.  After much discussion, the 
Board made a motion finding that there were substantial changes from the evidence previously 
presented at the rezoning hearing on June 27, 2018, and thus voted to grant a rehearing of the 
rezoning request for 469 – 479 S. Old Woodward.  The rehearing was scheduled for November 14, 
2018. 



 
History of Property 
 
Information gathered by PM Environmental for a Phase 1 Environmental Site Assessment on the 
property history revealed that 469 S. Old Woodward was home to various occupants since around 
1937, including many auto sales companies and most recently the First Place Bank, which closed in 
2014. The one story commercial building has since been vacant. 479 S. Old Woodward has been 
home to a few restaurants, most recently Mountain King (1998-2014). Similarly, the one story 
commercial building has also been vacant since its last tenant in 2014.  
 
The applicant has noted that historically, Birmingham’s buildings zoning permitted the height of the 
555 building and the Birmingham Place in the late 1960’s and early 1970’s. When the zoning was 
changed in the 1970’s, the two buildings were designated to a legal nonconforming use. Ultimately, 
the zoning was changed to D-4 in 1996 by the adoption of the 2016 Plan and the Downtown Overlay.  
In 2016, a new D5 zone was created.  The properties known as the 555 Building, the Merrillwood 
Building and Birmingham Place were then rezoned to the new D5 zoning classification.  The subject 
property is located between Birmingham Place and the 555 Building, both of which are zoned D5 
currently. 
 
Requirements for Rezoning 
 
The requirements for a request for the rezoning of a property are set forth in Article 07, section 
7.02 of the Zoning Ordinance as follows:    
 

Each application for an amendment to change the zoning classification of a particular 
property shall include statements addressing the following:  
  

1. An explanation of why the rezoning is necessary for the preservation and 
enjoyment of the rights of usage commonly associated with property 
ownership. 

 
Applicant response:  

• Rezoning of the subject property is necessary to preserve the applicants 
enjoyment of rights associated with ownership of a property zoned for mixed 
uses. Because of the size and corner configuration of the parcel, it will not 
support street-level retail, residential, and parking for residents in the same 
manner as the neighboring properties. The 2016 Plan clearly anticipates 
mixed use developments. Such planning requires space to design and locate 
mixed uses within a given structure. Without the ability to go higher with a 
new building than current zoning allows, the applicant will not have the 
required area within which to locate a mix of uses, or otherwise to be able to 
enjoy all of the allowed uses that would commonly be associated the design 
of such a modern, mixed use building. Furthermore, the D-5 Ordinance, at 
Section 3.04-4-b, anticipates that the subject property and those similarly 
situated may enjoy the same rights of usage through an extension of height 
as other existing tall buildings already enjoy in the D-5 Overlay District. 
 

2. An explanation of why the existing zoning classification is no longer 
appropriate 
 
Applicant response:  



• The existing D-3 zoning classification is no longer appropriate for the subject 
property. The subject property is surrounded by the Birmingham Place, a 10-
story building on the north side and the 555 Buildings, a 15-story building on 
the south side. This height is an established pattern in this area of the City. 
This rezoning request is actually an “infill” rezoning to bring the entire area 
into architectural and design harmony with surrounding buildings. It is 
reasonable for the subject property to share the same zoning classification as 
its surrounding neighbors. This would allow development of the property in a 
manner consistent with the existing structures from Brown Street south to 
Haynes Street. It will create a more unified block and enhance the character 
of the gateway area to Downtown Birmingham. The rezoning of the subject 
property would restore the property to a zoning classification this area of the 
City once enjoyed, as the Planning Bard has done for with Birmingham Place 
and the 555 Buildings. Hence, given the location of the subject property 
sandwiched between two properties in the D-5 Zone, the D-3 Zone is no 
longer appropriate. 

 
3. An explanation of why the proposed rezoning will not be detrimental to 

the surrounding properties. 
 

Applicant response:  
• The proposed rezoning of the subject property is not detrimental to 

surrounding property owners. Note that the proposed rezoning does not 
extend the D-5 classification further to the north or south of the current D-5 
Zoning, but actually fills in the one gap in the streetscape that is noticeably 
out of place and anachronistically remains in the D-3 Zone. The surrounding 
properties to the north and south are already in the D-5 zone. When these 
neighboring properties were rezoned the Planning Board anticipated that 
eventually the subject property also may be rezoned for the reasons stated 
in this letter. Placing the subject property in the D-5 Zone will be placing it 
on equal footing with the surrounding properties from a structural, use and 
design perspective. The proposed rezoning will enhance the entire area by 
allowing it to be developed as an attractive part of the South Old Woodward 
gateway and bring that area into compliance with the spirit and intent of the 
2016 Master Plan. 
 

Article 7, section 7.02 of the Zoning Ordinance further states: 
 
Applications for amendments that are intended to change the zoning classification of a particular 
property shall be accompanied by a plot plan. (See attached)  
 
Information required on plot plans shall be as follows: 
 

1. Applicant’s name, address and telephone number. 
2. Scale, north point, and dates of submission and revisions. 
3. Zoning classification of petitioner’s parcel and all abutting parcels. 
4. Existing lot lines, building lines, structures, parking areas, driveways, and other 

improvements on the site and within 100 feet of the site. 
5. Existing use of the property. 
6. Dimensions, centerlines and right-of-way widths of all abutting streets and alleys. 
7. Location of existing drainage courses, floodplains, lakes, streams, and wood lots. 



8. All existing easements. 
9. Location of existing sanitary systems and or septic systems. 
10.  Location and size of existing water mains, well sites and building service. 
11.  Identification and seal of architect, engineer, land surveyor, or landscape architect who 

prepared the plans.  If any of the items listed above are not applicable to a particular plot 
plan, the applicant must specify in the plot plan which items do not apply and, furthermore, 
why the items are not applicable. 
 
A land survey was provided by the applicant and submitted to the Planning Board (see 
attached).   
 
Article 7 section 7.02 of the Zoning Ordinance further states: 

 
The Planning Board shall hold at least one public hearing on each application for 
amendment at such time and place as shall be established by the Planning Board. 
 
The Planning Board shall make findings based on the evidence presented to it with 
respect to the following matters: 

a. The objectives of the City’s then current master plan and the City’s 2016 plan. 
b. Existing uses of property within in the general area of the property in 

question. 
c. Zoning classification of property within the general area of the property in 

question. 
d. The suitability of the property in question to the uses permitted under the 

existing zoning classification. 
e. The trend of development in the general area of the property in question, 

including any changes which have taken place in the zoning classification. 
 

Planning Division Analysis & Findings 
   
In accordance with Article 7 of the Zoning Ordinance, the Planning Board is required to conduct a 
public hearing on an application for rezoning, and to make a recommendation on the rezoning to 
the City Commission. 
 
Article 7, section 7.0(B)(5) of the Zoning Ordinance states: 
 

The Planning Board shall make written findings of fact and transmit same, together with its 
recommendation, to the City Commission.  The City Commission may hold additional 
hearings if the City Commission considers it necessary.  The Planning Board shall make 
findings based on the evidence presented to it with respect to the following matters: 

a. The objectives of the City’s then current master plan and the City’s 2016 Plan. 
b. Existing uses of property within the general area of the property in question. 
c. Zoning classification of property within the general area of the property in question. 
d. The suitability of the property in question to the uses permitted under the existing 

zoning classification. 
e. The trend of development in the general area of the property in question, including 

any changes which have taken place in the zoning classification. 
 
Accordingly, the Planning Division has reviewed the evidence presented with respect to the matters 
listed in Article 7, section 7.0(B)(5) of the Zoning Ordinance as noted below.   
 



 
A. The objectives of the City’s then current master plan and the City’s 2016 Plan 

 
Section 1.04 of the Birmingham Zoning Ordinance states: the purpose of the Zoning 
Ordinance is to guide the growth and development of the City in accordance with the goals, 
objectives and strategies stated within the Birmingham Future Land Use Plan and the 
Downtown Birmingham 2016 Plan.  A review of both plans reveals that the proposal to 
rezone the subject property to the D-5 Zoning District meets the spirit and intent of the 
ordinance. The 2016 Plan recommends specific building heights and massing that 
appropriately defines the public street and are harmonious with existing buildings.  The 2016 
further requires first floor retail along Old Woodward and encourages a mix of uses within 
buildings to support an active live, work and play environment for downtown.  A proposed 
building under the D5 would allow for mixed uses and a scale that will match the adjacent 
buildings, meanwhile supporting the improvement of the streetscape along S. Old 
Woodward, Hazel and Woodward by building to the frontage line as required by the 2016 
Plan. 
 
The 2016 Plan also recommends that the City should encourage future buildings to front 
Woodward to project a positive image of the City and to hold Woodward areas to the same 
standards of quality and design as the best areas of Birmingham. The proposed building will 
project a strong image of the City towards Woodward with consistent architectural details 
and similar massing to the adjacent buildings.  
 

B. Existing uses of property within the general area of the property in question 
 
As mentioned above, the Birmingham Place and 555 Buildings are located to the north and 
south of the subject site, respectively. Both buildings contain a mix of retail, commercial and 
residential uses.  The subject property is located on Woodward Avenue, which has a 200’ 
wide right of way.  The southbound lanes of Woodward lie directly east of the property, and 
South Old Woodward lies to the west. Across Woodward to the east is the Audi dealership, 
and across S. Old Woodward to the west is a commercial center with both retail and 
commercial uses, including a drugstore, a drycleaners and a clothing store.   
 
The following chart summarizes the land uses and zoning districts adjacent to and in the 
vicinity of the subject site. 
 

 North South East West 

Existing Land 
Use 

Retail/ 
Commercial / 
Residential 

Retail/ 
Commercial / 
Residential 

Retail / 
Commercial/ 

Parking 
Commercial/ 

Parking 

Existing 
Zoning 

B-3, Office 
Residential 

B-3, Office 
Residential 

B-2, General 
Business 

B-2B, General 
Business 

Overlay Zoning D-5 D-5 MU-5 D-2 
 
 

C. Zoning classification of property within the general area of the property in 
question. 
 
The properties immediately north and south of the subject site are zoned B3 and D5, which 
allow a mix of residential, retail and commercial uses, and buildings over 5 stories in height 
up to a maximum height of 180’.  The property to the east across Woodward Avenue is 



zoned MU5 which also allows a mix of residential, retail and commercial uses and allows 
buildings up to 6 stories and 78’ in height.  The property to the west across S. Old Woodward 
is zoned B2-B and D2, also allowing a mix of residential, retail and commercial uses and 
buildings up to 3 stories and 56’ in height.   

 
     D. The suitability of the property in question to the uses permitted under the existing 

zoning classification. 
 
Under the current zoning, all of the same uses are permitted as those under the D5 zoning 
classification.  However, given the size of the parcel and the fact that the property is not 
located in the Parking Assessment District, the applicant argues that they would be unable 
to develop an appropriately designed five story mixed use building under the current zoning. 
In addition, even if the property were developed to include a five story or less building under 
the current zoning of D4, the building would be completely inconsistent and dominated by 
the height of the adjacent Birmingham Place and 555 Buildings.   
 

E. The trend of development in the general area of the property in question, 
including any changes which have taken place in the zoning classification. 
 
In the immediate Southern Woodward Gateway area, there have been no new buildings 
recently constructed, however, the 555 Building was recently renovated extensively.  Three 
existing buildings were rezoned in 2017 to D5 under the Downtown Overlay (Merrillwood 
Building, the 555 Building and Birmingham Place) to permit buildings over 5 stories in height 
(up to 180’) so long as they are compatible with adjacent buildings.  There have been no 
new buildings constructed under the D-5 Overlay zoning classification.  

 
Based on a review of the rezoning application and supporting documentation submitted by the 
applicant, a review of the applicable master plan documents, current zoning and recent development 
trends in the area, the Planning Department finds that the applicant meets the established Zoning 
Ordinance requirements in Article 7, section 7.02(B)(5) to qualify for a rezoning of the property from 
D-4 to D-5 in the Downtown Overlay district for the purpose of building as high, but no higher than, 
adjacent buildings.  Given the recommendations of the 2016 Plan, the existing mix of uses in the 
immediate area and given the size and quality of the building, the proposal to rezone to D5 for the 
purpose of building to nine stories is appropriate and compatible with both the zoning and height 
of properties within the general area.  In addition, a rezoning to D5 is consistent with recent zoning 
changes from D4 to D5 for adjacent properties within the Downtown Overlay district.   
 
Departmental Reports 
 

1. Engineering Division – The Engineering Department has no concerns with the rezoning 
application at this time. 

 
2. Department of Public Services –The Department of Public Services has no concerns at this 

time. 
 

3. Fire Department – The Fire Department has no concerns with the rezoning at this time. 
 

4. Police Department – The Police Department has no concerns with the rezoning application. 
 

5. Building Department – No comments were provided from the Building Department on the 
rezoning application. 



 
Sample motions with attached conditions have been provided in the event that the Planning Board 
deems it appropriate to send a recommendation of approval forward to the City Commission.   
Should additional information be presented at the public hearing not contained within this staff 
report, the Planning Board should add any findings related to such information to the motion 
language provided below. 
 
Suggested Action: 
 
Based on a review of the rezoning request and supporting documentation submitted by the 
applicant, a review of the applicable master plan documents and the development trends in the 
area, the Planning Board adopts the findings of fact contained in the staff report dated November 
8, 2018 and recommends APPROVAL to the City Commission for the rezoning of 469 - 479 S. Old 
Woodward from D-4 to D-5 in the Downtown Overlay. 

 
OR 

 
Based on a review of the rezoning request and supporting documentation submitted by the 
applicant, a review of the applicable master plan documents and the development trends in the 
area, the Planning Board recommends DENIAL to the City Commission of the applicant’s request 
for the rezoning of the property at 469 - 479 S. Old Woodward from D-4 to D-5 in the Downtown 
Overlay for the following reasons: 
 

1. _______________________________________________________________________ 
2. _______________________________________________________________________ 
3. _______________________________________________________________________ 

 
OR 

 
Motion to recommend POSTPONEMENT of the applicant’s request for the rezoning of the property 
at 469 - 479 S. Old Woodward from D-4 to D-5 in the Downtown Overlay, pending receipt and 
review of the following information: 
 

1. _______________________________________________________________________ 
2. _______________________________________________________________________ 
3. _______________________________________________________________________ 

 
 
 
 
  



City Commission Minutes 
February 13, 2017 

 

02-29-17: PUBLIC HEARING TO CONSIDER AMENDMENTS TO CHAPTER 126, ZONING, 
TO CREATE NEW D5 ZONE  

Mayor Nickita opened the Public Hearing at 10:22 PM.  

City Planner Ecker explained the history of this zoning ordinance amendment request by the owners 
of the 555 Building. The amendment would allow buildings to be considered either legal and 
conforming, or legal non-conforming, but have the ability to add on in some way. The amendments 
have to do with height, number of stories, and setbacks. The Planning Board looked at several 
options. The Board came up with a fairly simple method, by changing Section 6.02 to allow all 
buildings to be improved in some way if they are non-conforming, or to consider the creation of a 
D5 zone, defined as over five stories. The impact of the amendments would make the three buildings 
legal conforming buildings, and they would be allowed to be extended or enlarged with a Special 
Land Use Permit. If a new building was constructed, it could match the height of the existing building 
with a Special Land Use Permit. The new category would deal with existing buildings located in the 
D5 zone. This change enables applicants to obtain funding for significant renovations or 
improvements as a legal conforming building. The second part allows expansion with the restriction 
to meet the overlay. 

City Planner Ecker explained for Commissioner Boutros that the 555 site has room where a new 
building could be constructed.  

City Planner Ecker explained that none of the three buildings can be any higher or add any extra 
stories under the ordinance amendment.  

Mayor Pro Tem Harris asked about maintenance and repair under the current ordinance.  

City Planner Ecker said an interpretation is required in every case currently. Under the ordinance 
amendment, maintenance and repair would be permitted.  

Commissioner Hoff asked if Birmingham Place or Merrillwood could buy the adjacent structures and 
then build in the space.  

City Planner Ecker said they could not, because the properties next door would not have the D5 
zoning classification.  

Commissioner Hoff asked how the determination is made as to an enlargement and an addition.  

City Planner Ecker said the enlargements or extensions are an absolute right if the regular overlay 
standards are met. If it is an addition or new construction which would exceed the D4 requirements, 
it can be done with a Special Land Use Permit.  

Mr. Rick Rattner addressed the Commission and said with the ordinance amendment, the 555 
Building would be in compliance allowing the owners to move forward to make the changes and 
renovations to keep it an iconic building.  



Mayor Nickita closed the Public Hearing at 10:40 PM.  

MOTION: Motion by DeWeese, seconded by Boutros:  

To amend Chapter 126, Zoning, Article 3, Downtown Birmingham Overlay District, 
Section 3.04, to create a new D5 Zone and to establish development standards for this 
district, and Article 6, Nonconformances, Section 6.02, to allow for the extension and/or 
enlargement of existing legal, non-conforming commercial buildings;  

AND 

To approve the rezoning of the following properties:  

(a) 555 S. Old Woodward (555 Office and Residential Buildings) from D4 in the 
Downtown Overlay to D5 in the Downtown Overlay;  
(b) 411 S. Old Woodward (Birmingham Place) from D4 in the Downtown Overlay 
to D5 in the Downtown Overlay; and  
(c) 225 E. Merrill (Merrillwood Building) from D4 in the Downtown Overlay to D5 
in the Downtown Overlay.  

 
City Planner Ecker confirmed for Commissioner Hoff that the ordinance amendment would allow the 
555 Building to build an addition as tall as it is only with a Special Land Use Permit approved by the 
Commission. She added that a new building to the south could be built that meets the D4 standards 
as of right. The setbacks will basically be the same.  

VOTE: Yeas, 7  
Nays, 0  
Absent, None 

  



Planning Board Minutes 
June 27, 2018 

 
REZONING APPLICATION 
 
1.  469-479 S. Old Woodward Ave. (former Mountain King) - Request to rezone from B-
3 and D-4 to B-3 and D-5 to allow a nine-story mixed-use building 
 
Chairman Clein said that judging from all of the letters that have been received related to this 
project, it is very clear that the residents of Birmingham Place oppose the rezoning.  All of the letters 
will be added to the record. 
 
Ms. Ecker explained the applicant for 469-479 S. Old Woodward is requesting that the Planning 
Board hold a public hearing to consider the rezoning of the property from B-3 (Office Residential) 
and D-4 (Downtown Overlay) to B-3 (Office Residential) and D-5 (Downtown Overlay). The applicant 
is seeking the rezoning to allow for the construction of a nine-story mixed-use building with three 
levels of underground parking in between the Birmingham Place and the 555 Building. The maximum 
height allowed in the D-4 Zoning District is 4-5 stories. In the D-5 Zoning District, developers may 
build as high, but no higher than the adjacent buildings which are located in the D-5 Zone. The 
0.423 acre subject site spans Hazel St. from S. Old Woodward Ave. to Woodward Ave. The site 
currently contains two vacant single-story commercial buildings (formerly Mountain King Restaurant 
and Talmer Bank). The applicant is proposing to demolish the present buildings for the construction 
of a ten-story mixed-use building. 
 
The applicant has noted that when the zoning was changed down to one or two floors in the 1970s, 
the 555 Building and Birmingham Place were designated to a legal non-conforming use because 
their height was not allowable.  Ultimately, the zoning was changed to D-4 in 1996 by the adoption 
of the 2016 Plan and the Downtown Overlay that raised the height up to a maximum of five stories 
Downtown. In 2017, a new D-5 Zone was created to bring the 555 Building, the Merrillwood Building 
and Birmingham Place into a legal conforming status. The subject property is located between 
Birmingham Place and the 555 Building, both of which are zoned D-5 currently.  
 
Ms. Ecker went through the three items that the applicant must demonstrate for the rezoning of a 
property and the applicant's reasons as to how they feel they have met them.  
 
Ms. Ecker then went through the planning analysis based on the evidence provided by the 
application.  Based on a review of the rezoning application and supporting documentation submitted 
by the applicant, a review of the applicable Master Plan documents, current zoning and recent 
development trends in the area, the Planning Dept. finds that the applicant meets the established 
ordinance requirements to qualify for a rezoning of the property from D-4 to D-5 in the Downtown 
Overlay District for the purpose of building as high, but no higher than, the building to the north, 
Birmingham Place. 
 
Answering Mr. Boyle, Ms. Ecker said the Master Plan which dates back to 1980 did not give specific 
height requirements like the 2016 Plan recommended.  Under the 2016 Plan the recommended 
height in the Downtown was a maximum of five stories. The 555 Building submitted an application 
to the City and to the Planning Board to consider creating a new category that would make them a 
legal and conforming building that would allow them to receive financing to renovate the building 
and bring it up to current standards in the marketplace.  The D-5 Ordinance was crafted by the 
Planning Board as a result of that application and included the other two buildings in a similar 
situation. 



 
Mr. Rick Rattner, Attorney, Williams, Williams, Rattner & Plunkett, PC, emphasized that in the D-5 
going above five stories subjects the property to a Special Land Use Permit ("SLUP") which is 
different than just building as of right. Secondly, in 2016 Andres Duany commented favorably on 
the 555 Building and on Birmingham Place. 
 
He presented a PowerPoint that went to four issues that have to do with rezoning: 
• Rezoning Amendment - Sec. 7.02 (B) (2) (b) (i)-(iii) requires that as part of an application for 

rezoning, the petitioner should address certain issues to be considered by the Planning Board 
and the City Commission. 

• Sec. 7.02 (B) (2) (b) (i) - An Explanation of Why the Rezoning is Necessary for the Preservation 
and Enjoyment of the Rights and Usage Commonly Associated with Property Ownership.  
Without the ability to go higher with a new building than the zoning allows, the applicant will 
not have the required area within which to locate a mix of uses that would commonly be 
associated with the design of a modern, mixed-use building. 

• Sec. 7.02 (B) (2) (b) (ii)  - An explanation of Why the Existing Zoning Classification is No Longer 
Appropriate.  It is reasonable for the subject property to share the same zoning classification as 
its surrounding neighbors.  Given the location of the subject property sandwiched between two 
properties in the D-5 Zone, the D-4 Zone is no longer appropriate. 

• Sec. 7.02 (B) (2) (b) (iii) - An Explanation of Why the Proposed Zoning will not be Detrimental 
to the Surrounding Properties. The proposed rezoning will enhance the entire area by allowing 
it to be developed as an attractive part of the S, Old Woodward gateway and bring that area 
into compliance with the spirit and intent of the 2016 Plan.  

 
Mr. Rattner concluded by asking the Planning Board to favorably recommend that they are able to 
use their property and preserve their rights of usage, fit into the streetscape, fit the Master Plan 
and fit all elements of this Ordinance because they meet every single one of them. 
 
At 8:45 p.m. the Chairman opened the meeting to public comments. 
 
Ms. Susan Friedlander, 1564 Henrietta, attorney for Birmingham Place Residential Condominium 
Association, made the following points: 
• The City created the D-5 District for a singular and special purpose which was to bring several 

buildings into conforming status. 
• The proposed building is not sandwiched between the 10-story Birmingham Place and the 15-

story 555 Building - there is Hazel, a 50 ft. right-of-way that provides a proper transition between 
buildings. There is not even a height difference, because the building that is immediately 
adjacent to Hazel is 77 ft. tall.  So if this proposed building went up to 80 ft, which it is allowed 
to do under D-4 it would be very consistent with the building right across the street.  There 
would be a perfect transition.  It would only be 34 ft. shorter than Birmingham Place. 

• If the proposed building is zoned D-5, what about the building on the north, the Powerhouse 
Building, Jax Car Wash or the Varsity Building.  Why shouldn't they get the D-5 Zoning as well? 

• There is a process that must be followed so that property is not rezoned on an ad hoc and an 
arbitrary basis. 

 
Mr. Tom Lasky, 2006 Cole, spoke in support of the rezoning request. This is the face of new 
Birmingham and will be done responsibly. 
 
Mr. Mike Humphrey, who lives in Birmingham Place, said there is nothing in the record that shows 
that the D-5 Overlay was created to do anything other than to make the three tall existing buildings 
legal and conforming.  The developer bought the property knowing how it was zoned;  but now 



they say that they cannot develop a four or five-story mixed-use building there.  If the City is going 
to change the Master Plan, go for it, but do it with professional study and community involvement; 
not a piece at a time. 
 
Mr. David Nykian, 40700 Woodward Ave., said he represents some of the owners in the Birmingham 
Place Condominium.  He believes the facts lead to the conclusion that the D-4 Zoning is actually 
clearly appropriate for this property:   
• The D-5 District was created just to address the non-conformities of three buildings.  So the City 

has already made the decision in the past as to what zoning is appropriate for this site.  
• Nothing about the property has changed since then that should cause the City to alter its 

conclusion about what the appropriate height is.   
• The height of the 555 Building on the north is 77 ft.  So if the subject site were developed today 

under D-4, it could be taller than the 555 Building.   
• Breaking up the building heights would provide more of an architectural character to the City 

than one monolithic height across the entire street. 
• There is nothing under the D-4 Zoning classification that that would prohibit the developer from 

developing a mixed-use development.   
• The only things that would change by amending the classification from D-4 to D-5 are the height 

of the building and the profit margin of the developer. 
 
Mr. Mickey Schwartz, 411 Old Woodward Ave., stated that infill has nothing to do with height 
equality.  So he thinks the developer has to have a better excuse for building a 10-story building.  
The small town feeling is what is unique about Birmingham.  Deny the rezoning request. 
 
Dr. Cynthia Neil, a resident of Birmingham Place, said she was deeply offended by the petitioner's 
statement that the development would not adversely affect the residents.  From her balcony she 
would be able to bounce a tennis ball against the wall of the proposed building. 
 
Mr. Chris Jonna, C&P Real Estate Group, spoke in support of the project.  The applicant builds 
nothing but first-class buildings.  Increasing the zoning classification will be a tremendous benefit 
to Downtown Birmingham by bringing in more people to the area. 
 
Mr. Lewis Rockind, a resident of Birmingham Place, emphasized that the zoning has to be 
contemplated in the context of what is intended to be developed.  As a resident of Birmingham 
Place he is looking at the detrimental effect on the surrounding properties of increased vehicle and 
pedestrian traffic.   
 
Mr. Daniel Jacob, 261 E. Maple Rd., said he is 100% in support of the project.  The intended use of 
the property is much needed and would be a huge benefit to the City.  Birmingham is changing and 
this project moves with the times. 
 
Mr. Joseph Shalala, 255 S. Old Woodward Ave., spoke in support of the proposed building.  It will 
support all of the small businesses by bringing in people such as office, residential, and hotel users.  
All of those things combined will help Birmingham. 
 
Ms. Tony Schwartz, 411 Old Woodward Ave., maintained that it is the height of the building that is 
in question here, not its quality.  Secondly, traffic is a big problem on that corner.  There is a new 
hotel that is starting to be built on the corner of Brown and Old Woodward which will add more 
traffic to that corner.  She understands there may be a pool deck on the top floor of the proposed 
building - who is going to control music and noise and parties. She lives right across on the tenth 
floor. 



 
Chairman Clein advised that concerns related to traffic and noise are not part of a rezoning but 
would be handled under a Site Plan Review, and should this be moved forward to a rezoning the 
applicant would be required to obtain a Special Land Use Permit ("SLUP") which allows the City 
Commission to put additional restriction on the uses of the building. 
 
Mr. Duraid Markus, one of the partners in the ownership entity for 469-479 S. Old Woodward Ave. 
(former Mountain King and Talmer Bank), said if this happened in New York, Chicago or LA there 
would not be a single skyscraper built.  He noted that everybody who opposes this is only one 
contingent, and it has not been the entire City that comes in to support or not support. 
 
It makes sense to build where the project is harmonious and fits in with the rezoning proposal.   For 
those reasons he asked the board to consider all of the comments and make the decision to allow 
them to rezone the parcel. 
 
Ms. Wilma Thelman who lives in Birmingham Place said none of them have heard why a conforming 
building cannot be built on that site. 
 
Mr. Jeffares noted that things change and now Birmingham holds 21 thousand people.  Secondly 
he recalled that the Board did discuss rezoning the subject property; however there was nobody 
from there to make their case so the Board just rezoned the existing buildings. 
 
Mr. Koseck advised that D-4 Zoning allows a building to be built to 80 ft.  So it will already block six 
floors of Birmingham Place.  He did not believe the applicant's contention that they cannot make a 
five-story building work, He thought that a five-story could be a successful mixed-use building.  In 
some ways it might even fit the form and the transition better and the upper three floors of 
Birmingham Place will not be affected.   
 
Ms. Whipple-Boyce said when the Board established the D-5 Zoning Classification she felt it applied 
to three specific buildings.  In her mind it had to do with bringing non-conforming buildings into 
conformity so that they could qualify for financing and improve their properties.  Thinking about 
some of the other properties that could be affected down the road that are adjacent to other 
properties like this is an unanswered question for her.  It causes her to hesitate tonight on 
recommending the rezoning to D-5.   
 
Mr. Boyle made the following points: 
• The Master Plan is meant to have the ability to adapt to changing circumstances.  Similarly, 

zoning is powerful when it is able to adapt.  So, change is normal; it is not frequent, but it is 
usual. 

• He was positive about the potential impact on the City as a whole of rezoning this property. 
• The potential impact of rezoning on the contiguous properties will affect a number of people. 

The Board is here to determine who has the weight in this particular discussion, the entire City 
or the adjacent neighbors. 

• There are checks and balances built into the system.  If the rezoning were to be approved, the 
community would have two elements to be brought to the table. One would be the Site Plan 
Review process, and secondly the height would kick in the SLUP where the Planning Board can 
recommend controlling modifications to the City Commission who will hold a public hearing on 
the proposal. 

• At the end of the day he is of a mind to approve the rezoning because overall he sees the 
benefits for the City and for this particular area.  However, he does not underestimate the cost 
for the immediate residents in the contiguous building. 



 
Ms. Ramin stated one of the burdens the applicant must carry to justify rezoning is an explanation 
of why the existing D-4 classification is no longer appropriate. 
 
Mr. Duraid Markus said they cannot get in a hotel concept on this little parcel so they have to go 
vertical by a couple of floors.  He has to be honest, it is the economics.  He cannot get a development 
off the ground.   They are not in the Parking Assessment District and are therefore limited by the 
required parking for an office building or a restaurant.   
 
Answering Mr. Emerine, Ms. Ecker explained that anyone on any site on any site can apply for a 
rezoning to any of the existing zoning classifications.  
 
Chairman Clein commented that rezoning is the most difficult thing the Board has to do - balancing 
the rights of adjacent land owners.  To Ms. Ramin's point, the burden has not been met as to why 
a five-story building will not work.  The answer that was given was economics, which has no place 
in a rezoning discussion.  Therefore, he is not supportive of the rezoning. 
 
Mr. Jeffares said he cannot come up with a reason for the height of the proposed building to be 
lower.   
 
Ms. Whipple-Boyce indicated she has no problem with the subject building being built as high as 
Birmingham Place.  But she doesn't think the applicant has made the case that they deserve to be 
rezoned and that the current zoning classification is no longer appropriate.  She was appalled to 
hear the applicant say they bought this property and the only thing that will work there is a ten-
story hotel and it should be rezoned because that is what they want to build. Therefore she doesn't 
think the applicant has proved their case. 
 
Mr. Rattner noted that maybe the best thing for them to do is to ask for postponement so they can 
come back with a different plan.  Chairman Clein stated that for him postponing would just be 
kicking the can down to another meeting.  Mr. Boyle said he is in favor of not accepting that proposal 
and actually making a motion this evening. 

 
Motion by Mr. Boyle 
Seconded by Mr. Jeffares that based on a review of the rezoning request and supporting 
documentation submitted by the applicant, a review of the applicable Master Plan 
documents and the development trends in the area, the Planning Board recommends 
APPROVAL to the City Commission for the rezoning of 469-479 S. Old Woodward Ave. 
from D-4 to D-5 in the Downtown Overlay. 
 
There were no comments from the public on the motion at 10 p.m. 
 
Motion failed, 2-5.  
 
ROLLCALL VOTE 
Yeas:  Boyle, Jeffares 
Nays:  Clein, Koseck, Emerine, Ramin, Whipple-Boyce 
Absent:  Share, Williams 
 
Motion by Ms. Whipple-Boyce 



Seconded by Mr. Koseck to recommend DENIAL to the City Commission of the 
applicant's request for the rezoning of the property at 469-479 S. Old Woodward Ave. 
from D-4 to D-5 in the Downtown Overlay. 
 
Motion carried, 5-2. 
 
ROLLCALL VOTE 
Yeas:  Whipple-Boyce, Koseck, Clein, Emerine, Ramin 
Nays:  Jeffares, Whipple-Boyce  
Absent:  Share, Williams 
 
  



 

Planning Board Minutes 
September 12, 2018 

 
REZONING APPLICATION 
 
1. 469-479 S. Old Woodward Ave. (former Mountain King and Talmer Bank)  
Request to reconsider application in light of new information to be presented to rezone 
from B-3 and D-4 to B-3 and D-5 to allow a nine-story mixed-use building 
 
Chairman Clein recalled that on June 27, 2018, the Planning Board reviewed a rezoning request for 
469 – 479 S. Old Woodward Ave. (former Mountain King and Talmer Bank sites) to rezone from B-
3/D-4 to B-3/D-5. This request was made pursuant to Article 7, section 7.02 of the Zoning Code. 
After much discussion, the Planning Board voted to recommend denial of the rezoning request to 
the City Commission for 469 – 479 S. Old Woodward Ave. The City Commission then set a public 
hearing date for August 13, 2018 to review the rezoning request.  
 
On August 13, 2018, the applicant submitted a letter requesting that the City postpone the public 
hearing that was previously set at the City Commission to allow the applicant to present new 
information to the Planning Board for their review and consideration. Accordingly, the City 
Commission cancelled the public hearing and the matter was sent back to the Planning Board for 
reconsideration. 
 
Therefore, the Board's next step is to enter into a discussion of whether or not the application for 
469-479 S. Old Woodward Ave. should receive a re-hearing.  If they decide that there is substantial 
new evidence or new facts under section 7.02 (6) to warrant a re-hearing, the Board will at that 
point decide on the next steps. 
 
Motion by Mr. Williams 
Seconded by Mr. Koseck to include the following correspondence into the official record: 
• Letter dated September 11, 2018 from Susan K. Friedlaender, Attorney with 

Friedlaender, Nykanen, Rogowski, PLC; 
• Letter dated September 10, 2018 from B. Geiger, Unit 623, 411 S. Old Woodward 

Ave; 
• Letter dated September 11, 2018 from Timothy J. Currier, Beier Howlett, City 

Attorney, dealing with the process of rezoning application before the Planning 
Board. 

 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Williams, Koseck, Boyle, Clein, Emerine, Jeffares, Whipple-Boyce 
Nays:  None 
Absent:  Share 
 
Mr. Williams pointed out the Planning Board has opinions of opposing counsel dealing with the issue 
as to whether the D-5 Ordinance can in fact apply to the two properties in question (former Mountain 
King and Talmer Bank sites).  That is a legal question for the City Attorney to decide.  
 



The second issue is whether the two parcels are or are not in the Parking Assessment District.  It is 
important to know from the City's standpoint why this property is or is not in the Parking Assessment 
District based on the records of the City at the time the Parking Assessment District was created. 
Further, if they are in the Parking Assessment District, then the analogies to the other five-story 
buildings in the City in Downtown which are in the Parking Assessment District and don't have to 
provide on-site parking is relevant.  If they are not in the Parking Assessment District and the 
applicant is required to provide on-site parking, then that is a different conclusion.  He wants the 
opinion of the City Attorney before proceeding because if the conclusion is that the properties are 
not eligible for D-5 zoning then having a hearing is a waste of time. 
 
Mr. Williams further noted that Ms. Friedlaender's letter questions what the City Commission 
intended by approving the D-5 category.  He would like the opinion of the City Attorney on that 
narrow question and whether these two parcels are eligible to be rezoned into the D-5 category 
based on all the evidence to date.   
 
Chairman Clein thought the question before the Board is whether there will be a rehearing; or since 
they are all present, whether they feel they have enough information to have that conversation 
tonight on the very narrow basis of whether there is new information that wasn't brought up at the 
original hearing. 
 
Mr. Rick Rattner, Attorney, 380 N. Old Woodward Ave., was present to represent the applicant.  
They believe this site not only is eligible for D-5 Zoning, but they also think that they have new 
information.  Further, they accept that the site is not in the Parking Assessment District.  They feel 
they have enough information to go forward at this time and also believe their position relative to 
the eligibility and the new information is solid. 
 
Ms. Ecker recommended that the Board should stick to the first question of whether there is new 
information that wasn't considered before that is brought forward now and thus warrant a re-
hearing.   
 
Mr. Williams pointed out that the CIS contained a reference that this particular property is in the 
Parking Assessment District.  So, the information from the City that was provided at the time of the 
hearing was incorrect.  Therefore, the record needs to be corrected.  He didn't think the Board 
should start down that road until they receive Mr. Currier's opinion.   
 
Mr. Rattner indicated they have no objection, if that is what the Board decides. 
 
Chairman Clein opened up public comment at 8:15 p.m. 
 
Ms. Susan Friedlaender, Attorney representing Birmingham Place Residential Condominium Assoc., 
corrected that the applicant actually mentioned during the hearing that they are not in the Parking 
Assessment District and that is one reason they were asking for the rezoning, and one reason why 
they needed to be rezoned because they cannot meet the needs of a hotel in four stories. 
 
Mr. Michael Schwartz, 411 S. Old Woodward Ave., Birmingham Place asked the Board to consider 
once they have a legal opinion, if it is that the process should move forward.  Possibly decide that 
in October and then have the hearing for the project itself at future meeting. 
 
Motion by Mr. Williams 
Seconded by Ms. Whipple-Boyce to postpone consideration of the public hearing which 
was scheduled for tonight to October 10, 2018 with the condition that the Board receive 



the legal opinion of counsel to the City of Birmingham submitted to the Planning Board 
in writing as to whether the proposed site (former Mountain King and Talmer Bank) is 
eligible to be rezoned to the D-5 category. 
 
There were no public comments on the motion at 8:15 p.m. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas:  Williams, Whipple-Boyce, Boyle, Clein, Emerine, Jeffares, Koseck 
Nays:  None 
Absent:  Share 
 
  



Planning Board Minutes 
October 10, 2018 

 
REZONING APPLICATION 
 
1. 469-479 S. Old Woodward Ave. (former Mountain King and Talmer Bank) 
Request to reconsider application in light of new information to be presented to 
rezone from B-3 and D-4 to B-3 and D-5 to allow a nine-story mixed-use building 
 
Chairman Clein recalled that on June 27, 2018, the Planning Board reviewed a rezoning request for 
469 – 479 S. Old Woodward Ave. (former Mountain King and Talmer Bank sites) to rezone from 
B-3/D-4 to B-3/D-5. After much discussion, the Planning Board voted to recommend denial of the 
rezoning request to the City Commission for 469 – 479 S. Old Woodward Ave. The City 
Commission then set a public hearing date for August 13, 2018 to review the rezoning request. 
 
Prior to the City Commission taking any action the applicant submitted a letter requesting that 
the City postpone the public hearing that was previously set at the City Commission to allow the 
applicant to present new information to the Planning Board for their review and consideration. 
Accordingly, on August 13 the City Commission cancelled the public hearing and sent the matter 
back to the Planning Board for reconsideration. 
 
Section 7.02(6) of the Zoning Ordinance allows a rehearing on a rezoning request where there is 
a substantial change in the evidence that was previously presented even after the City 
Commission has issued a denial of the request. In this case, the City Commission did not hear 
the request, and thus did not issue an approval or denial. They did however send the matter 
back to the Planning Board to determine if there has been a substantial change in the evidence, 
and if so, to conduct a rehearing on the rezoning request previously considered. 
 
On September 12, the Planning Board decided to postpone consideration. They were looking for 
additional information from the City Attorney as to 1) whether the applicant has the right to 
apply for rezoning under D-5; and 2) some of the facts behind the reasons why this property 
may or may not have been put in the PAD. 
 
As to why this property may or may not have been put in the PAD, the City Attorney has written a 
letter stating there is no record from the 1960s. With regard to the legal question as to 
whether or not the applicant has the right to apply for rezoning to the D-5 category, the City 
Attorney responded they do have the legal right to apply for rezoning to this zoning classification. 
 
Chairman Clein stated that the first thing the Board will do this evening is to discuss whether 
the new information being presented warrants a rehearing. 
 
Mr. Rick Rattner, Attorney, 380 N. Old Woodward Ave., was present to represent the applicant. In 
a PowerPoint presentation he outlined the substantial change in the evidence that was 
previously presented to the Planning Board on June 27, 2018 and requested a rehearing of the 
rezoning request based on the following: 
• There was a mistake in the CIS that was included in the packet that indicated this property 

is in the PAD. This property is not. 
• The ordinance states pursuant to 7.02 (B) (5) (a-e) that the Planning Board should make 

findings of fact.  There was no presentation of a finding of fact as it was presented to the 
City Commission. 



• The D-5 Zone was enacted and at that time, three buildings were rezoned to D5, but the 
ordinance itself is clear and unambiguous. It provides language that indicates there are 
going to be different buildings put into the D-5 Zone. 

• The fact that the property sits outside of the PAD should be looked at because of the 
potential five or six types of structures that could be built under the D-4 Ordinance. That is 
what is new to their rezoning argument. If a mixed-use building is constructed in D-4, it 
must have 288 parking spaces on-site. That requires their building to be accompanied by 
nine underground parking levels. That is a major change in the way the Planning Board 
might look at this for rezoning. 

 
Mr. Rattner hoped the Board will take this seriously and give them a chance for a rehearing 
based on all of this context, so that a good and fair decision can be made. 
 
Mr. Williams received confirmation from Ms. Ecker that there are no other commercial properties 
which are currently zoned D-4 and allow a mix of commercial and residential uses that are not 
located in the PAD. 
 
Responding to Mr. Boyle, Ms. Ecker gave a brief history of the PAD and why it was created. 
She named the Brookside Terrace and the old school district building as being properties that 
bought into the PAD after it was formed. They both abut the PAD. The City Engineer and the 
Finance Director figure out what the buy-in amount is and then it goes to the City Commission 
who makes the determination as to whether a property will be added or not. 
 
Chairman Clein opened discussion from the public at 8:07 p.m. 
 
Ms. Susan Friedlander, Attorney representing Birmingham Place Residential Condominium Assoc., 
noted that at the September 12 hearing she talked about the intent of the D-5 Ordinance 
and whether it was intended for rezoning for a multitude of properties that don't fit the non-
conforming status. The history of the ordinance cannot be clearer. It was drafted because the 
555 Building had space on its site. 
 
Another issue is whether there has been new evidence submitted that justifies a rehearing. The 
only thing that was raised is that there was a mistake in the CIS report that said 469-479 S. Old 
Woodward Ave. is in the PAD. However, the CIS was specifically put aside at the hearing 
because the Planning Board was looking at rezoning and not the site plan or the CIS. It is on the 
record, on the video and in the minutes that the applicant said he can't build anything else because 
the property is not in the PAD. 
 
Ms. Friedlander stated that in the example of what can be built, it is erroneous to say that 
parking must be on site if you are not in the PAD. The Zoning Ordinance clearly allows many of 
the mixed uses that are allowed in the D-4 District other than residential to have parking 100 ft. 
away. Ms. Friedlander said she is trying to wrap her head around the fact that because they are 
not in the PAD they want to have a use with an even greater parking need than they might be 
able to build under D-4. So, they haven't presented any new information. 
 
The ordinance does not say that the Planning Board has the authority to rehear an application 
that it has denied when the City Commission has not heard it and denied it. It says the same 
application shall not be brought back within the same year unless there has been substantial 
change in conditions which the applicant can present to the Planning Board upon reapplication. 
That is not what happened here. 
 



Ms. Friedlander stated that the City Commission speaks through its resolutions. The Commission's 
resolution says to cancel the public hearing to consider approval of the rezoning of 469-479 S. 
Old Woodward Ave. from B-3/D-4 to B-3/D-5 and refer the matter back to the Planning Board. 
It doesn't say to refer the matter back to the Planning for a rehearing and reconsideration of 
this rezoning request. 
 
Mr. Clinton Ballard, 388 Greenwood, said he cares very much how this City is developed. He 
thinks this property should be zoned to D5 the same as the adjacent properties. 
 
Motion by Mr. Boyle 
Seconded by Mr. Share to receive and file a letter from Honigman Miller Schwartz 
and Cohn, LLP dated October 10, 2018 that says they represent the Condominiums at 
Birmingham Place Association. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Boyle, Share, Clein, Jeffares, Koseck, Whipple-Boyce, Williams 
Nays: None 
Absent: Ramin 
 
After a brief evacuation of the building because the fire alarm sounded, the meeting reconvened. 
 
In response to Mr. Williams, Ms. Ecker said a letter was received from the City Attorney prior to 
the September 12 meeting indicating what the process would be and that it is the Board's 
responsibility to determine if there is new information; and to make a decision on that first; and 
then if the determination is made there is new information, to conduct a rehearing. 
 
Several Board members indicated they were aware that this property was not in the PAD but 
several others were not. Chairman Clein did not believe it was ever discussed. 
 
Ms. Whipple-Boyce said in all of her time on this board she can never remember seeing a 
rezoning application followed by a site plan for the same property on the same night. The 
applicant may not have touched on not being in the PAD in the first part of their presentation 
because they expected to be presenting that in the second part of their presentation. She finds 
that to be new evidence because the Board didn't give the applicant the opportunity to present 
their Site Plan. Therefore she leans toward voting in favor of the applicant tonight. 
 
Mr. Koseck said he always wants to look at a proposed design along with a rezoning application. It 
is the applicant's job to make their case and he doesn't think there has been a change of facts 
to the degree that would make him have a different opinion. 
 
Chairman Clein noted he is hard pressed to say that the news that the property is not in the 
PAD is a substantial change in facts, evidence, or condition. Therefore, he cannot support a 
rehearing. 
 
Mr. Williams said his understanding is that the Board didn't go beyond the three properties 
which were non-conforming because no other properties were before them. It is clear to him 
that the written record of the CIS was incorrect. The record should be clear that the property is 
not within the PAD. Also, he doesn't think the Planning Board complied with the ordinance in its 
 



 
findings. He added that it would be inappropriate to go forward with a rehearing tonight 
because there is a counsel of record who can't be present who said he represents a certain 
party that is not here. Everybody should be given an opportunity to be heard. 
 
Mr. Share indicated his strong recollection is that when the Planning Board adopted the D-5 
Zoning it was not exclusive to the three properties. It was open to other places but it was 
inappropriate for the Board to rezone a property without them being there to request it. Based on 
what he saw in the minutes and what he has heard from his colleagues, there has not been a 
substantial change in the evidence that would justify a rehearing 
 
Motion by Mr. Share 
Seconded by Mr. Koseck to RECOMMEND DENIAL of the applicant's request for a 
rehearing the property at 469-479 S. Old Woodward Ave. 
 
There were no public comments related to the motion at 8:55 p.m. 
 
Motion failed, 3-4. 
 
ROLLCALL VOTE 
Yeas: Share, Koseck, Clein 
Nays: Boyle, Jeffares, Whipple-Boyce, Williams 
Absent: Ramin 
 
Motion by Ms. Whipple-Boyce that the Planning Board finds that there have been 
substantial changes in the evidence previously presented at the rezoning hearing 
on June 27, 2018, and thus grants a rehearing of the rezoning request for 
469-479 S. Old Woodward Ave. 
 
 
Motion carried, 4-3. 
 
ROLLCALL VOTE 
Yeas: Jeffares, Whipple-Boyce, Boyle, Williams  
Nays:   Koseck, Share, Clein 
Absent: Ramin 
 
At 9 p.m. there were no comments from the audience. 
 
Motion by Mr. Williams 
Seconded by Mr. Boyle that the re-hearing that has been approved by the Planning 
Board be held on Wednesday, November 14, 2018. 
 
There was no discussion from members of the public at 9:05 p.m. 
 
Motion carried, 7-0. 
 
VOICE VOTE 
Yeas: Williams, Boyle, Clein, Jeffares, Koseck, Share, Whipple-Boyce 
Nays: None 
Absent: Ramin
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THIS DRAWING AND DESIGN ARE THE PROPERTY OF

PEA, INC. THEY ARE SUBMITTED ON THE CONDITION

THAT THEY ARE NOT TO BE USED, REPRODUCED, OR

COPIED, IN WHOLE OR IN PART, OR USED FOR

FURNISHING INFORMATION TO OTHERS, WITHOUT THE

PRIOR WRITTEN CONSENT OF PEA, INC. ALL COMMON

LAW RIGHTS OF COPYRIGHT AND OTHERWISE ARE

HEREBY SPECIFICALLY RESERVED.     ©  2017 PEA, INC.

CONSTRUCTION CONTRACTOR AGREES THAT IN

ACCORDANCE WITH GENERALLY ACCEPTED

CONSTRUCTION PRACTICES, CONSTRUCTION

CONTRACTOR WILL BE REQUIRED TO ASSUME SOLE

AND COMPLETE RESPONSIBILITY FOR JOB SITE

CONDITIONS DURING THE COURSE OF CONSTRUCTION

OF THE PROJECT, INCLUDING SAFETY OF ALL PERSONS

AND PROPERTY; THAT THIS REQUIREMENT SHALL BE

MADE TO APPLY CONTINUOUSLY AND NOT BE LIMITED

TO NORMAL WORKING HOURS, AND CONSTRUCTION

CONTRACTOR FURTHER AGREES TO DEFEND,

INDEMNIFY AND HOLD DESIGN PROFESSIONAL

HARMLESS FROM ANY AND ALL LIABILITY, REAL OR

ALLEGED, IN CONNECTION WITH THE PERFORMANCE

OF WORK ON THIS PROJECT EXCEPTING LIABILITY

ARISING FROM THE SOLE NEGLIGENCE OF THE DESIGN

PROFESSIONAL.
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CAUTION!!

THE LOCATIONS AND ELEVATIONS OF EXISTING

UNDERGROUND UTILITIES AS SHOWN ON THIS

DRAWING ARE ONLY APPROXIMATE.  NO GUARANTEE IS

EITHER EXPRESSED OR IMPLIED AS TO THE

COMPLETENESS OR ACCURACY THEREOF. THE

CONTRACTOR SHALL BE EXCLUSIVELY RESPONSIBLE

FOR DETERMINING THE EXACT UTILITY LOCATIONS AND

ELEVATIONS PRIOR TO THE START OF CONSTRUCTION.

M
A

R
K

U
S

 
M

A
N

A
G

E
M

E
N

T
 
G

R
O

U
P

,
 
L

L
C

2
5

1
 
E

A
S

T
 
M

E
R

R
I
L

L
 
S

T
R

E
E

T
,
 
S

U
I
T

E
 
#

2
0

5

B
I
R

M
I
N

G
H

A
M

,
 
M

I
C

H
I
G

A
N

,
 
4

8
0

0
9

D
E

S
C

R
I
P

T
I
O

N

D
N

.
S

U
R

.
P

.
M

.

S
O

U
T

H
 
O

L
D

 
W

O
O

D
W

A
R

D

3 FULL WORKING DAYS

BEFORE YOU DIG CALL

www.missdig.org

1-800-482-7171

(TOLL FREE)

MISS DIG System, Inc.

811

Know what's below

Call
before you dig

2430 Rochester Ct, Ste 100

Troy, MI  48083-1872

t: 248.689.9090

f: 248.689.1044

www.peainc.com

PEA, Inc.

D
A

T
E

C
H

K
N

o
.

B
Y

MARCH 6, 2017

NOT  FOR  CONSTRUCTION

’

C-3.0

S
I
T

E
 
P

L
A

N

SCALE: 1" = 20'

P
B

P
B

D
L

C
J
P

B

AutoCAD SHX Text
24"C&G

AutoCAD SHX Text
S. OLD WOODWARD AVENUE (100' WIDE)

AutoCAD SHX Text
HAZEL STREET (50' WIDE) (50' WIDE)(50' WIDE)

AutoCAD SHX Text
WOODWARD AVENUE / M-1 (200' WIDE)

AutoCAD SHX Text
CONCRETE

AutoCAD SHX Text
OVERHANG 7.5' CLEARANCE

AutoCAD SHX Text
CC

AutoCAD SHX Text
CC

AutoCAD SHX Text
CC

AutoCAD SHX Text
CC

AutoCAD SHX Text
CC

AutoCAD SHX Text
WOOD CHIPS @ SHRUBS

AutoCAD SHX Text
HILLARD LYONS 34611 WOODWARD AVE.

AutoCAD SHX Text
PARKING GARAGE

AutoCAD SHX Text
PARKING GARAGE

AutoCAD SHX Text
CONCRETE SIDEWALK

AutoCAD SHX Text
CONC.

AutoCAD SHX Text
7.5ft.CLEARANCE

AutoCAD SHX Text
GP

AutoCAD SHX Text
E

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
CORES W/BLUE

AutoCAD SHX Text
STOP RIGHT TURN ONLY

AutoCAD SHX Text
CONCRETE

AutoCAD SHX Text
CC

AutoCAD SHX Text
DIRT

AutoCAD SHX Text
V

AutoCAD SHX Text
STREET

AutoCAD SHX Text
GRASS

AutoCAD SHX Text
14"TREE 

AutoCAD SHX Text
12"TREE 

AutoCAD SHX Text
COMCAST TRANS

AutoCAD SHX Text
W/ UG

AutoCAD SHX Text
E

AutoCAD SHX Text
CONCRETE

AutoCAD SHX Text
STONE

AutoCAD SHX Text
12"MAPLE 

AutoCAD SHX Text
12"MAPLE 

AutoCAD SHX Text
PRKG. METER

AutoCAD SHX Text
CONCRETE

AutoCAD SHX Text
PAVERS

AutoCAD SHX Text
STONE

AutoCAD SHX Text
GRASS

AutoCAD SHX Text
G

AutoCAD SHX Text
CC

AutoCAD SHX Text
CC

AutoCAD SHX Text
CO

AutoCAD SHX Text
CC

AutoCAD SHX Text
JOINT LINE

AutoCAD SHX Text
UNDERGROUND GARAGE EXIT

AutoCAD SHX Text
UNDERGROUND GARAGE ENTRANCE

AutoCAD SHX Text
6"GP

AutoCAD SHX Text
G

AutoCAD SHX Text
CC

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
G

AutoCAD SHX Text
GRASS

AutoCAD SHX Text
6"GP

AutoCAD SHX Text
OH-ELEC

AutoCAD SHX Text
ST

AutoCAD SHX Text
W

AutoCAD SHX Text
ST

AutoCAD SHX Text
W

AutoCAD SHX Text
PRKG. METER

AutoCAD SHX Text
PRKG. METER

AutoCAD SHX Text
CVS PHARMACY 444 S. OLD WOODWARD AVE.

AutoCAD SHX Text
555 S. OLD WOODWARD AVE.

AutoCAD SHX Text
N34°27'40"W 40.28'(R&M)

AutoCAD SHX Text
S55°47'59"W 211.66'(R) 211.54'(M)

AutoCAD SHX Text
ARC = 66.47' RADIUS = 6,939.63' DELTA = 0°32'56" CHORD = 66.25'(R) 66.47'(M) CH. BRG. = S19°03'46"E

AutoCAD SHX Text
S18°42'04"E

AutoCAD SHX Text
21.15' (R&M)

AutoCAD SHX Text
N54°49'38"E  234.96' (R&M)

AutoCAD SHX Text
N34°27'40"W

AutoCAD SHX Text
40.28'(R&M)

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
C

AutoCAD SHX Text
C

AutoCAD SHX Text
FDC

AutoCAD SHX Text
NOTE: ALL WORK WITHIN THE HAZEL STREET RIGHT-OF-WAY IS UNDER THE JURISDICTION OF THE CITY OF BIRMINGHAM AND REQUIRES A PERMIT

AutoCAD SHX Text
OLD SOUTH WOODWARD 9-STORY WITH TWO-FLOOR BASEMENT PARKING 114,670 SQ.FT. F.F. 764.90

AutoCAD SHX Text
NOTE: ALL WORK WITHIN THE OLD WOODWARD AVENUE RIGHT-OF-WAY IS UNDER THE JURISDICTION OF THE CITY OF BIRMINGHAM AND REQUIRES A PERMIT

AutoCAD SHX Text
NOTE: ALL WORK WITHIN THE WOODWARD AVENUE (M-1) RIGHT-OF-WAY IS UNDER THE JURISDICTION OF THE MICHIGAN DEPARTMENT OF TRANSPORTATION AND REQUIRES A PERMIT

AutoCAD SHX Text
PROPOSED OVERHEAD ELECTRICAL SERVICE, POLE AND GUY WIRE TO REPLACE EXISTING OVERHEAD UTILITY LINES. COORDINATE WORK WITH APPROPRIATE UTILITY COMPANIES

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC ALONG WOODWARD AVENUE (M-1) MUST BE RE-ROUTED AROUND PROPOSED SIDEWALK REPLACEMENT AREAS AT BROWN STREET TO THE NORTH AND AT HAZEL STREET TO THE SOUTH. EXISTING PEDESTRIAN CROSSWALKS AT THESE INTERSECTIONS CAN BE USED RE-ROUTE PEDESTRIAN TRAFFIC. ADDITIONAL DETAIL WILL BE PROVIDED WITHIN CONSTRUCTION PLANS

AutoCAD SHX Text
SAWCUT EXISTING PAVEMENT FOR CLEAN STRAIGHT EDGE, TYP.

AutoCAD SHX Text
ZONED: B-3 BUSINESS-RESIDENTIAL WITH D-4 OVERLAY

AutoCAD SHX Text
HEAVY DASHED LINE IS THE PROPERTY BOUNDARY, TYP.

AutoCAD SHX Text
EXISTING PARKING METER TO BE REMOVED AND RE-INSTALLED OR REPLACED (TYP. OF 2)

AutoCAD SHX Text
EXISTING STREET LIGHT POLE TO REMAIN, TYP

AutoCAD SHX Text
REMOVE ASPHALT PAVEMENT WITHIN HAZEL STREET AS NEEDED TO INSTALL WATER CONNECTIONS. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
18"x6" CONCRETE CURB AND GUTTER. REFER TO CURB AND GUTTER DETAIL ON CITY CBD STREETSCAPE DETAIL SHEET

AutoCAD SHX Text
SIDEWALK SCORED WITH ±2.5'SQUARE CONTROL JOINT PATTERN PER CITY OF BIRMINGHAM STREETSCAPE REQUIREMENTS

AutoCAD SHX Text
BUILDING AWNING. REFER TO ARCHITECTURAL PLANS FOR DETAILS

AutoCAD SHX Text
REMOVE EXISTING SIDEWALK WITHIN HAZEL STREET AND REPLACE WITH 5' WIDE CONCRETE SIDEWALK AND A VARIABLE WIDTH (1.0'-2.5') EXPOSED AGGREGATE SIDEWALK AS SHOWN. REFER TO CITY CBD STREETSCAPE DETAIL SHEETS

AutoCAD SHX Text
SIGN, TYP. REFER TO LEGEND THIS SHEET

AutoCAD SHX Text
REMOVE AND REPLACE BARRIER FREE SIDEWALK RAMP WITH TYPE 'D' RAMP. REFER TO LATEST R-28 M.D.O.T. DETAILS AND CITY CBD STREETSCAPE DETAILS

AutoCAD SHX Text
TWO (2) 12'x40' LOADING AREAS

AutoCAD SHX Text
HEAVY DASHED LINE IS THE PROPERTY BOUNDARY, TYP.

AutoCAD SHX Text
SAWCUT EXISTING PAVEMENT FOR CLEAN STRAIGHT EDGE, TYP.

AutoCAD SHX Text
HEAVY DUTY CONCRETE PAVEMENT WITH INTEGRAL CURB, TYP. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
HEAVY DUTY CONCRETE PAVEMENT, TYP. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
EXISTING DECORATIVE LIGHT POLE TO REMAIN, TYP

AutoCAD SHX Text
18"x2" CONCRETE MOUNTABLE CURB AND GUTTER. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
18"x6" CONCRETE CURB AND GUTTER. REFER TO CURB AND GUTTER DETAIL ON CITY CBD STREETSCAPE DETAIL SHEET

AutoCAD SHX Text
REMOVE ASPHALT PAVEMENT WITHIN HAZEL STREET AS NEEDED TO INSTALL WATER CONNECTION. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
REMOVE ASPHALT PAVEMENT WITHIN OLD WOODWARD AVENUE AS NEEDED TO INSTALL SEWER CONNECTION. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
BUILDING AWNING. REFER TO ARCHITECTURAL PLANS FOR DETAILS

AutoCAD SHX Text
REMOVE EXISTING SIDEWALK WITHIN HAZEL STREET AND REPLACE WITH 5' WIDE CONCRETE SIDEWALK AND A VARIABLE WIDTH (1.0'-2.5') EXPOSED AGGREGATE SIDEWALK AS SHOWN. REFER TO CITY CBD STREETSCAPE DETAIL SHEETS

AutoCAD SHX Text
RE-STRIPE PEDESTRIAN CROSSWALK AS SHOWN

AutoCAD SHX Text
RE-STRIPE PEDESTRIAN CROSSWALK AS SHOWN

AutoCAD SHX Text
REMOVE EXISTING SIDEWALK WITHIN OLD WOODWARD AVENUE AND REPLACE WITH 8' WIDE CONCRETE SIDEWALK AND ±6' WIDE EXPOSEDAGGREGATE SIDEWALK AS SHOWN. REFER TO CITY CBD STREETSCAPE DETAIL SHEETS

AutoCAD SHX Text
SIDEWALK SCORED WITH ±2.5'SQUARE CONTROL JOINT PATTERN PER CITY OF BIRMINGHAM STREETSCAPE REQUIREMENTS

AutoCAD SHX Text
PROPOSED BIKE RACKS, TYP.

AutoCAD SHX Text
TREE WELL, TYP. REFER TO CITY OF BIRMINGHAM STREETSCAPE REQUIREMENTS

AutoCAD SHX Text
SIDEWALK RAMP, TYP. REFER TO LEGEND THIS SHEET

AutoCAD SHX Text
CONCRETE PATIO WITH VARIABLE HEIGHT (±2"-6") INTEGRAL CURBAT THE OUTSIDE EDGES FOR GRADE SEPARATION FROM THE ADJACENT PUBLIC SIDEWALK. REFER TO DETAIL ON SHEET C-8.1

AutoCAD SHX Text
CONSTRUCT INTEGRAL CURB WITH SIDEWALK IF NECESSARY TO MAINTAIN GRADE BREAK WITH EXISTING U.G. PARKING ENTRANCE, TYP

AutoCAD SHX Text
ZONED: B-3 BUSINESS-RESIDENTIAL WITH D-5 OVERLAY

AutoCAD SHX Text
ZONED: B-3 BUSINESS-RESIDENTIAL WITH D-5 OVERLAY

AutoCAD SHX Text
ZONED: B-2B GENERAL BUSINESS WITH D-2 OVERLAY

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
AT DAINES STREET

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
AT BROWN STREET

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC RELOCATION ROUTE

AutoCAD SHX Text
PEDESTRIAN TRAFFIC ALONG WOODWARD AVENUE (M-1) MUST BE RE-ROUTED AROUND PROPOSED SIDEWALK REPLACEMENT AREAS AT BROWN STREET TO THE NORTH AND AT HAZEL STREET TO THE SOUTH. EXISTING PEDESTRIAN CROSSWALKS AT THESE INTERSECTIONS CAN BE USED RE-ROUTE PEDESTRIAN TRAFFIC. ADDITIONAL DETAIL WILL BE PROVIDED WITHIN CONSTRUCTION PLANS

AutoCAD SHX Text
PEDESTRIAN TRAFFIC ALONG OLD WOODWARD AVENUE MUST BE RE-ROUTED AROUND PROPOSED SIDEWALK REPLACEMENT AREAS AT DAINES STREET TO THE NORTH AND AT HAZEL STREET TO THE SOUTH. EXISTING PEDESTRIAN CROSSWALKS AT THESE INTERSECTIONS CAN BE USED RE-ROUTE PEDESTRIAN TRAFFIC. ADDITIONAL DETAIL WILL BE PROVIDED WITHIN CONSTRUCTION PLANS

AutoCAD SHX Text
D

AutoCAD SHX Text
D

AutoCAD SHX Text
D

AutoCAD SHX Text
D

AutoCAD SHX Text
R

AutoCAD SHX Text
X

AutoCAD SHX Text
D

AutoCAD SHX Text
1

AutoCAD SHX Text
1

AutoCAD SHX Text
1

AutoCAD SHX Text
1

AutoCAD SHX Text
1

AutoCAD SHX Text
2

AutoCAD SHX Text
19'r

AutoCAD SHX Text
20'r

AutoCAD SHX Text
20'r

AutoCAD SHX Text
40'r

AutoCAD SHX Text
5'r

AutoCAD SHX Text
8'r

AutoCAD SHX Text
8'r

AutoCAD SHX Text
3'r

AutoCAD SHX Text
N

AutoCAD SHX Text
S:\PROJECTS\2017\2017-093 HAZEL STREET & WOODWARD AVE - JPB\Dwg\Site Plans\(C-3.0)DIM-17093.dwg

AutoCAD SHX Text
LOCATION MAP - NOT TO SCALE

AutoCAD SHX Text
N

AutoCAD SHX Text
GRAPHIC SCALE

AutoCAD SHX Text
( IN FEET )

AutoCAD SHX Text
0

AutoCAD SHX Text
-20

AutoCAD SHX Text
10

AutoCAD SHX Text
20

AutoCAD SHX Text
40

AutoCAD SHX Text
80

AutoCAD SHX Text
1 inch = 20 ft.

AutoCAD SHX Text
XREF: S:PROJECTS\2017\2017093\DWG\SITE PLAN\TBLK-17093.DWG

AutoCAD SHX Text
XREF: S:PROJECTS\2017\2017093\DWG\SITE PLAN\CBASE-17093.DWG

AutoCAD SHX Text
XREF: S:PROJECTS\2017\2017093\DWG\17093-TOPOBASE.DWG

AutoCAD SHX Text
ASPH.

AutoCAD SHX Text
CONC.

AutoCAD SHX Text
ASPHALT

AutoCAD SHX Text
GUARD RAIL

AutoCAD SHX Text
UG-ELEC

AutoCAD SHX Text
UG-PHONE

AutoCAD SHX Text
OH-ELEC

AutoCAD SHX Text
MAILBOX, TRANSFORMER, IRRIGATION CONTROL VALVE

AutoCAD SHX Text
WATER VALVE BOX/HYDRANT VALVE BOX, SERVICE SHUTOFF

AutoCAD SHX Text
671.21

AutoCAD SHX Text
UNDERGROUND CABLE TV, CATV PEDESTAL

AutoCAD SHX Text
UG-CATV

AutoCAD SHX Text
671

AutoCAD SHX Text
670

AutoCAD SHX Text
PROPOSED

AutoCAD SHX Text
CONCRETE

AutoCAD SHX Text
SIGN

AutoCAD SHX Text
STREET LIGHT

AutoCAD SHX Text
FENCE

AutoCAD SHX Text
CONTOUR LINE

AutoCAD SHX Text
SPOT ELEVATION

AutoCAD SHX Text
COMBINED SEWER & MANHOLE

AutoCAD SHX Text
STORM SEWER, CLEANOUT & MANHOLE

AutoCAD SHX Text
SANITARY SEWER, CLEANOUT & MANHOLE

AutoCAD SHX Text
WATERMAIN, HYD., GATE VALVE, TAPPING SLEEVE & VALVE

AutoCAD SHX Text
GAS MAIN, VALVE & GAS LINE MARKER

AutoCAD SHX Text
ELECTRIC U.G. CABLE, MANHOLE, METER & HANDHOLE

AutoCAD SHX Text
TELEPHONE U.G. CABLE, PEDESTAL & MANHOLE

AutoCAD SHX Text
ELEC., PHONE OR CABLE TV O.H. LINE, POLE & GUY WIRE

AutoCAD SHX Text
EXISTING

AutoCAD SHX Text
C

AutoCAD SHX Text
M

AutoCAD SHX Text
R

AutoCAD SHX Text
CALCULATED

AutoCAD SHX Text
MEASURED

AutoCAD SHX Text
RECORDED

AutoCAD SHX Text
MONUMENT SET

AutoCAD SHX Text
MONUMENT FOUND

AutoCAD SHX Text
NAIL FOUND

AutoCAD SHX Text
NAIL & CAP SET

AutoCAD SHX Text
IRON SET

AutoCAD SHX Text
IRON FOUND

AutoCAD SHX Text
SEC. CORNER FOUND

AutoCAD SHX Text
TV

AutoCAD SHX Text
T

AutoCAD SHX Text
E

AutoCAD SHX Text
C

AutoCAD SHX Text
ST

AutoCAD SHX Text
S

AutoCAD SHX Text
W

AutoCAD SHX Text
V

AutoCAD SHX Text
C.O.

AutoCAD SHX Text
C.O.

AutoCAD SHX Text
UNIDENTIFIED STRUCTURE

AutoCAD SHX Text
?

AutoCAD SHX Text
816.06

AutoCAD SHX Text
Y.D.

AutoCAD SHX Text
BRASS PLUG SET

AutoCAD SHX Text
E

AutoCAD SHX Text
E

AutoCAD SHX Text
G

AutoCAD SHX Text
GAS

AutoCAD SHX Text
S

AutoCAD SHX Text
W

AutoCAD SHX Text
0

AutoCAD SHX Text
T

AutoCAD SHX Text
M

AutoCAD SHX Text
I

AutoCAD SHX Text
LEGEND

AutoCAD SHX Text
ASPHALT 

AutoCAD SHX Text
PATCHING

AutoCAD SHX Text
REFERENCE DRAWINGS WATER MAIN   NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY SANITARY SEWER  NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY STORM SEWER   NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY COMBINED SEWER  NOT RECEIVED AT TIME OF SURVEY  NOT RECEIVED AT TIME OF SURVEY  ELECTRIC    NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY TELEPHONE   NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY GAS     NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY PETROLEUM   NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY CATV    NOT RECEIVED AT TIME OF SURVEY NOT RECEIVED AT TIME OF SURVEY FLOOD PLAIN   ZONE X, FEMA FIRM 26125C0537F, DATED 09-29-06ZONE X, FEMA FIRM 26125C0537F, DATED 09-29-06

AutoCAD SHX Text
WALK

AutoCAD SHX Text
HEAVY

AutoCAD SHX Text
DUTY

AutoCAD SHX Text
M.D.O.T.

AutoCAD SHX Text
R.O.W.

AutoCAD SHX Text
SQUARE, ROUND & BEEHIVE CATCH BASIN, YARD DRAIN

AutoCAD SHX Text
Y.D.

AutoCAD SHX Text
X

AutoCAD SHX Text
X

AutoCAD SHX Text
X

AutoCAD SHX Text
CO

AutoCAD SHX Text
CO

AutoCAD SHX Text
PARCEL "A" LEGAL DESCRIPTION (per Fidelity National Title Insurance Company, Commitment No. 17-110744, dated January 5, 2017) LAND SITUATED IN THE CITY OF BIRMINGHAM, COUNTY OF OAKLAND, AND STATE OF MICHIGAN, DESCRIBED AS: SOUTH PART OF LOT 7 OF ASSESSOR'S PLAT NO. 13, CITY OF BIRMINGHAM, ACCORDING TO THE PLAT THEREOF, AS RECORDED IN LIBER 51 OF PLATS, PAGE 15, OAKLAND COUNTY RECORDS, DESCRIBED AS BEGINNING AT SOUTHWEST CORNER LOT 7; THENCE NORTHERLY ON WEST LINE SAID LOT, 40.28 FEET; THENCE EASTERLY 58.9 FEET; THENCE NORTHERLY AT RIGHT ANGLE 14.96 FEET; THENCE EASTERLY AT RIGHT ANGLE 65.37 FEET; THENCE NORTHERLY AT RIGHT ANGLE 8.4 FEET; THENCE EASTERLY AT RIGHT ANGLE 104.44 FEET TO EAST LINE SAID LOT; THENCE SOUTHERLY ALONG EAST LOT LINE, 66.25 FEET TO SOUTHEAST CORNER SAID LOT; THENCE WESTERLY ALONG SOUTH LOT LINE 211.66 FEET TO POINT OF BEGINNING. PARCEL "B" LEGAL DESCRIPTION (per First American Title Insurance Company, Commitment No. TC13-69882, dated February 9, 2017) LAND SITUATED IN THE CITY OF BIRMINGHAM, COUNTY OF OAKLAND, AND STATE OF MICHIGAN, DESCRIBED AS: THE NORTHERLY PART OF LOT 7 OF ASSESSOR’S PLAT NO. 13, ACCORDING TO THE PLAT THEREOF RECORDED IN LIBER 51 OF S PLAT NO. 13, ACCORDING TO THE PLAT THEREOF RECORDED IN LIBER 51 OF PLATS, PAGE 15, OAKLAND COUNTY RECORDS, CITY OF BIRMINGHAM, OAKLAND COUNTY, MICHIGAN, DESCRIBED AS BEGINNING AT THE NORTHWESTERLY CORNER OF SAID LOT 7 ON THE EASTERLY LINE OF 100 FOOT WOODWARD AVENUE; THENCE EASTERLY ALONG NORTHERLY LINE OF SAID LOT, A DISTANCE OF 234.96 FEET TO THE WESTERLY LINE OF 200 FOOT HUNTER BLVD. OF THE NORTHEAST CORNER OF SAID LOT 7; THENCE SOUTHERLY ALONG THE WESTERLY LINE OF SAID HUNTER BLVD. OR EASTERLY LINE OF SAID LOT 7, A DISTANCE OF 21.15 FEET TO EXTENSION OF NORTH FACE OF WALL OF GARAGE BUILDING LOCATED ON SOUTHERLY PART OF SAID LOT 7; THENCE WESTERLY ALONG SAID EXTENSION OF NORTH FACE OF WALL AND ALONG SAID NORTH FACE OF WALL 104.44 FEET TO A CORNER OF SAID GARAGE BUILDING; THENCE SOUTHERLY AT RIGHT ANGLES ALONG WESTERLY FACE OF WALL OF SAID GARAGE BUILDING 8.40 FEET TO A CORNER OF SAID GARAGE BUILDING; THENCE WESTERLY AT RIGHT ANGLES ALONG NORTH FACE OF WALL OF SAID GARAGE BUILDING 65.37 FEET TO A CORNER OF SAID GARAGE BUILDING; THENCE SOUTHERLY AT RIGHT ANGLES ALONG WEST FACE OF WALL OF SAID GARAGE BUILDING 14.96 FEET TO A CORNER OF SAID GARAGE BUILDING; THENCE WESTERLY AT RIGHTS ANGLES ALONG NORTH FACE OF WALL OF SAID GARAGE BUILDING AND EXTENSION OF SAME 58.90 FEET TO WESTERLY LINE OF SAID LOT 7; THENCE NORTHERLY ALONG SAID WESTERLY LINE 40.28 FEET TO THE POINT OF BEGINNING.
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CONSTRUCTION CONTRACTOR AGREES THAT IN

ACCORDANCE WITH GENERALLY ACCEPTED

CONSTRUCTION PRACTICES, CONSTRUCTION

CONTRACTOR WILL BE REQUIRED TO ASSUME SOLE

AND COMPLETE RESPONSIBILITY FOR JOB SITE

CONDITIONS DURING THE COURSE OF CONSTRUCTION

OF THE PROJECT, INCLUDING SAFETY OF ALL PERSONS

AND PROPERTY; THAT THIS REQUIREMENT SHALL BE

MADE TO APPLY CONTINUOUSLY AND NOT BE LIMITED

TO NORMAL WORKING HOURS, AND CONSTRUCTION

CONTRACTOR FURTHER AGREES TO DEFEND,

INDEMNIFY AND HOLD DESIGN PROFESSIONAL

HARMLESS FROM ANY AND ALL LIABILITY, REAL OR

ALLEGED, IN CONNECTION WITH THE PERFORMANCE

OF WORK ON THIS PROJECT EXCEPTING LIABILITY

ARISING FROM THE SOLE NEGLIGENCE OF THE DESIGN
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CAUTION!!

THE LOCATIONS AND ELEVATIONS OF EXISTING

UNDERGROUND UTILITIES AS SHOWN ON THIS

DRAWING ARE ONLY APPROXIMATE.  NO GUARANTEE IS

EITHER EXPRESSED OR IMPLIED AS TO THE

COMPLETENESS OR ACCURACY THEREOF. THE

CONTRACTOR SHALL BE EXCLUSIVELY RESPONSIBLE

FOR DETERMINING THE EXACT UTILITY LOCATIONS AND

ELEVATIONS PRIOR TO THE START OF CONSTRUCTION.
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CAUTION!!

THE LOCATIONS AND ELEVATIONS OF EXISTING

UNDERGROUND UTILITIES AS SHOWN ON THIS

DRAWING ARE ONLY APPROXIMATE.  NO GUARANTEE IS

EITHER EXPRESSED OR IMPLIED AS TO THE

COMPLETENESS OR ACCURACY THEREOF. THE

CONTRACTOR SHALL BE EXCLUSIVELY RESPONSIBLE

FOR DETERMINING THE EXACT UTILITY LOCATIONS AND

ELEVATIONS PRIOR TO THE START OF CONSTRUCTION.
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SAND BACKFILL NOTE: ALL UTILITIES UNDER PAVEMENT OR WITHIN 3' OF THE EDGE OF PAVEMENT (OR WITHIN THE 45° LINE OF INFLUENCE OF PAVEMENT) SHALL HAVE M.D.O.T. CLASS II GRANULAR BACKFILL COMPACTED TO 95% MAX. DRY DENSITY (ASTM D-1557).
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PRIOR WRITTEN CONSENT OF PEA, INC. ALL COMMON

LAW RIGHTS OF COPYRIGHT AND OTHERWISE ARE
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CONSTRUCTION CONTRACTOR AGREES THAT IN

ACCORDANCE WITH GENERALLY ACCEPTED

CONSTRUCTION PRACTICES, CONSTRUCTION

CONTRACTOR WILL BE REQUIRED TO ASSUME SOLE

AND COMPLETE RESPONSIBILITY FOR JOB SITE

CONDITIONS DURING THE COURSE OF CONSTRUCTION

OF THE PROJECT, INCLUDING SAFETY OF ALL PERSONS

AND PROPERTY; THAT THIS REQUIREMENT SHALL BE

MADE TO APPLY CONTINUOUSLY AND NOT BE LIMITED

TO NORMAL WORKING HOURS, AND CONSTRUCTION

CONTRACTOR FURTHER AGREES TO DEFEND,

INDEMNIFY AND HOLD DESIGN PROFESSIONAL

HARMLESS FROM ANY AND ALL LIABILITY, REAL OR

ALLEGED, IN CONNECTION WITH THE PERFORMANCE

OF WORK ON THIS PROJECT EXCEPTING LIABILITY

ARISING FROM THE SOLE NEGLIGENCE OF THE DESIGN

PROFESSIONAL.

PEA JOB NO. 2017-093
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CAUTION!!

THE LOCATIONS AND ELEVATIONS OF EXISTING

UNDERGROUND UTILITIES AS SHOWN ON THIS

DRAWING ARE ONLY APPROXIMATE.  NO GUARANTEE IS

EITHER EXPRESSED OR IMPLIED AS TO THE

COMPLETENESS OR ACCURACY THEREOF. THE

CONTRACTOR SHALL BE EXCLUSIVELY RESPONSIBLE

FOR DETERMINING THE EXACT UTILITY LOCATIONS AND

ELEVATIONS PRIOR TO THE START OF CONSTRUCTION.
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3 FULL WORKING DAYS

BEFORE YOU DIG CALL

www.missdig.org

1-800-482-7171

(TOLL FREE)

MISS DIG System, Inc.

811

Know what's below

Call
before you dig

2430 Rochester Ct, Ste 100

Troy, MI  48083-1872

t: 248.689.9090

f: 248.689.1044

www.peainc.com
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GENERAL NOTES: 1. ALL CONSTRUCTION AND MATERIALS SHALL BE IN ACCORDANCE WITH THE CURRENT STANDARDS AND ALL CONSTRUCTION AND MATERIALS SHALL BE IN ACCORDANCE WITH THE CURRENT STANDARDS AND SPECIFICATIONS OF THE CITY OF BIRMINGHAM AND M.D.O.T. 2. THE CONTRACTOR MUST CONTACT THE ENGINEER SHOULD THEY ENCOUNTER ANY DESIGN ISSUES DURING THE CONTRACTOR MUST CONTACT THE ENGINEER SHOULD THEY ENCOUNTER ANY DESIGN ISSUES DURING CONSTRUCTION.  IF THE CONTRACTOR MAKES DESIGN MODIFICATIONS WITHOUT THE WRITTEN DIRECTION OF THE DESIGN ENGINEER, THE CONTRACTOR DOES SO AT HIS OWN RISK. 3. ALL NECESSARY PERMITS, TESTING, BONDS AND INSURANCES ETC., SHALL BE PAID FOR BY THE ALL NECESSARY PERMITS, TESTING, BONDS AND INSURANCES ETC., SHALL BE PAID FOR BY THE CONTRACTOR. THE OWNER SHALL PAY FOR ALL CITY INSPECTION FEES. 4. THE CONTRACTOR SHALL BE RESPONSIBLE FOR DUST CONTROL DURING THE PERIODS OF CONSTRUCTION. THIS THE CONTRACTOR SHALL BE RESPONSIBLE FOR DUST CONTROL DURING THE PERIODS OF CONSTRUCTION. THIS CONSTRUCTION. THIS SHALL BE CONSIDERED INCIDENTAL TO THE JOB. 5. THE CONTRACTOR SHALL NOTIFY MISS DIG (811) AND REPRESENTATIVES OF OTHER UTILITIES IN THE VICINITY THE CONTRACTOR SHALL NOTIFY MISS DIG (811) AND REPRESENTATIVES OF OTHER UTILITIES IN THE VICINITY OF THE WORK A MINIMUM OF 72 HOURS PRIOR TO START OF CONSTRUCTION (EXCLUDING WEEKENDS AND HOLIDAYS) FOR LOCATION AND STAKING OF ON-SITE UTILITY LINES.  IF NO NOTIFICATION IS GIVEN AND DAMAGE RESULTS, SAID DAMAGE WILL BE REPAIRED AT SOLE EXPENSE OF THE CONTRACTOR.  IF EXISTING UTILITY LINES ARE ENCOUNTERED THAT CONFLICT IN LOCATION WITH NEW CONSTRUCTION, THE CONTRACTOR SHALL NOTIFY THE DESIGN ENGINEER SO THAT THE CONFLICT MAY BE RESOLVED. 6. CONTRACTOR TO VERIFY THAT THE PLANS AND SPECIFICATIONS ARE THE VERY LATEST PLANS AND CONTRACTOR TO VERIFY THAT THE PLANS AND SPECIFICATIONS ARE THE VERY LATEST PLANS AND SPECIFICATIONS AND FURTHERMORE, VERIFY THAT THESE PLANS AND SPECIFICATIONS HAVE BEEN APPROVED.  ALL ITEMS CONSTRUCTED BY THE CONTRACTOR PRIOR TO RECEIVING FINAL APPROVAL, HAVING TO BE ADJUSTED OR RE-DONE, SHALL BE AT THE CONTRACTORS EXPENSE.  SHOULD THE CONTRACTOR ENCOUNTER A CONFLICT BETWEEN THESE PLANS AND/OR SPECIFICATIONS, THEY SHALL SEEK CLARIFICATION IN WRITING FROM THE ENGINEER BEFORE COMMENCEMENT OF CONSTRUCTION.  FAILURE TO DO SO SHALL BE AT SOLE EXPENSE TO THE CONTRACTOR. 7. ALL PROPERTIES OR FACILITIES IN THE SURROUNDING AREAS, PUBLIC OR PRIVATE, DESTROYED OR OTHERWISE ALL PROPERTIES OR FACILITIES IN THE SURROUNDING AREAS, PUBLIC OR PRIVATE, DESTROYED OR OTHERWISE DISTURBED DUE TO CONSTRUCTION, SHALL BE REPLACED AND/OR RESTORED TO THE ORIGINAL CONDITION BY THE CONTRACTOR. 8. MANHOLE, CATCH BASIN, GATE VALVES AND HYDRANT FINISH GRADES MUST BE CLOSELY CHECKED AND MANHOLE, CATCH BASIN, GATE VALVES AND HYDRANT FINISH GRADES MUST BE CLOSELY CHECKED AND APPROVED BY THE ENGINEER BEFORE THE CONTRACTOR'S WORK IS CONSIDERED COMPLETE. 9. CONTRACTOR SHALL REMOVE AND DISPOSE OF OFF-SITE ANY TREES, BRUSH, STUMPS, TRASH OR OTHER CONTRACTOR SHALL REMOVE AND DISPOSE OF OFF-SITE ANY TREES, BRUSH, STUMPS, TRASH OR OTHER UNWANTED DEBRIS AT THE OWNER'S DIRECTION, INCLUDING OLD BUILDING FOUNDATIONS AND FLOORS. BURNING OF TRASH, STUMPS OR OTHER DEBRIS SHALL NOT BE PERMITTED. 10. THE CONTRACTOR SHALL PROVIDE ALL NECESSARY BARRICADING, SIGNAGE, LIGHTS AND TRAFFIC CONTROL THE CONTRACTOR SHALL PROVIDE ALL NECESSARY BARRICADING, SIGNAGE, LIGHTS AND TRAFFIC CONTROL DEVICES TO PROTECT THE WORK AND SAFELY MAINTAIN TRAFFIC IN ACCORDANCE WITH LOCAL REQUIREMENTS AND THE MANUAL OF UNIFORM TRAFFIC CONTROL DEVICES (LATEST EDITION).  THE DESIGN ENGINEER, OWNER, CITY AND STATE SHALL NOT BE HELD LIABLE FOR ANY CLAIMS RESULTING FROM ACCIDENTS OR DAMAGES CAUSED BY THE CONTRACTOR'S FAILURE TO COMPLY WITH TRAFFIC AND PUBLIC SAFETY REGULATIONS DURING THE CONSTRUCTION PERIOD. 11. ALL EXCAVATIONS SHALL BE SLOPED, SHORED OR BRACED IN ACCORDANCE WITH MI-OSHA REQUIREMENTS. ALL EXCAVATIONS SHALL BE SLOPED, SHORED OR BRACED IN ACCORDANCE WITH MI-OSHA REQUIREMENTS. THE CONTRACTOR SHALL PROVIDE AN ADEQUATELY CONSTRUCTED AND BRACED SHORING SYSTEM FOR EMPLOYEES WORKING IN AN EXCAVATION THAT MAY EXPOSE EMPLOYEES TO THE DANGER OF MOVING GROUND. PAVING NOTES: 1. ALL WORKMANSHIP AND MATERIALS SHALL BE IN ACCORDANCE WITH THE CURRENT STANDARDS AND ALL WORKMANSHIP AND MATERIALS SHALL BE IN ACCORDANCE WITH THE CURRENT STANDARDS AND SPECIFICATIONS OF THE CITY OF BIRMINGHAM AND M.D.O.T. 2. IN AREAS WHERE NEW PAVEMENTS ARE BEING CONSTRUCTED, THE TOPSOIL AND SOIL CONTAINING ORGANIC IN AREAS WHERE NEW PAVEMENTS ARE BEING CONSTRUCTED, THE TOPSOIL AND SOIL CONTAINING ORGANIC MATTER SHALL BE REMOVED PRIOR TO PAVEMENT CONSTRUCTION.  3. ON-SITE FILL CAN BE USED IF THE SPECIFIED COMPACTION REQUIREMENTS CAN BE ACHIEVED. IF ON-SITE ON-SITE FILL CAN BE USED IF THE SPECIFIED COMPACTION REQUIREMENTS CAN BE ACHIEVED. IF ON-SITE SOIL IS USED, IT SHOULD BE CLEAN AND FREE OF FROZEN SOIL, ORGANICS, OR OTHER DELETERIOUS MATERIALS. 4. THE FINAL SUBGRADE/EXISTING AGGREGATE BASE SHOULD BE THOROUGHLY PROOFROLLED USING A FULLY THE FINAL SUBGRADE/EXISTING AGGREGATE BASE SHOULD BE THOROUGHLY PROOFROLLED USING A FULLY LOADED TANDEM AXLE TRUCK OR FRONT END LOADER UNDER THE OBSERVATION OF A GEOTECHNICAL/PAVEMENT ENGINEER.  LOOSE OR YIELDING AREAS THAT CANNOT BE MECHANICALLY STABILIZED SHOULD BE REINFORCED USING GEOGRIDS OR REMOVED AND REPLACED WITH ENGINEERED FILL OR AS DICTATED BY FIELD CONDITIONS. 5. SUBGRADE UNDERCUTTING, INCLUDING BACKFILLING SHALL BE PERFORMED TO REPLACE MATERIALS SUBGRADE UNDERCUTTING, INCLUDING BACKFILLING SHALL BE PERFORMED TO REPLACE MATERIALS SUSCEPTIBLE TO FROST HEAVING AND UNSTABLE SOIL CONDITIONS. ANY EXCAVATIONS THAT MAY BE REQUIRED BELOW THE TOPSOIL IN FILL SECTIONS OR BELOW SUBGRADE IN CUT SECTIONS, WILL BE CLASSIFIED AS SUBGRADE UNDERCUTTING. 6. SUBGRADE UNDERCUTTING SHALL BE PERFORMED WHERE NECESSARY AND THE EXCAVATED MATERIAL SHALL SUBGRADE UNDERCUTTING SHALL BE PERFORMED WHERE NECESSARY AND THE EXCAVATED MATERIAL SHALL BECOME THE PROPERTY OF THE CONTRACTOR. ANY SUBGRADE UNDERCUTTING SHALL BE BACKFILLED WITH SAND OR OTHER SIMILAR APPROVED MATERIAL. BACKFILL SHALL BE COMPACTED TO 95% OF THE MAXIMUM UNIT WEIGHT (PER ASTM D-1557) UNLESS OTHERWISE SPECIFIED.  7. BACKFILL UNDER PAVED AREAS SHALL BE AS SPECIFIED ON DETAILS. BACKFILL UNDER PAVED AREAS SHALL BE AS SPECIFIED ON DETAILS. 8. ANY SUB-GRADE WATERING REQUIRED TO ACHIEVE REQUIRED DENSITY SHALL BE CONSIDERED INCIDENTAL TO ANY SUB-GRADE WATERING REQUIRED TO ACHIEVE REQUIRED DENSITY SHALL BE CONSIDERED INCIDENTAL TO THE JOB. 9. FINAL PAVEMENT ELEVATIONS SHOULD BE SO DESIGNED TO PROVIDE POSITIVE SURFACE DRAINAGE.  A FINAL PAVEMENT ELEVATIONS SHOULD BE SO DESIGNED TO PROVIDE POSITIVE SURFACE DRAINAGE.  A MINIMUM SURFACE SLOPE OF 1.0 PERCENT IS RECOMMENDED. 10. CONSTRUCTION TRAFFIC SHOULD BE MINIMIZED ON THE NEW PAVEMENT.  IF CONSTRUCTION TRAFFIC IS CONSTRUCTION TRAFFIC SHOULD BE MINIMIZED ON THE NEW PAVEMENT.  IF CONSTRUCTION TRAFFIC IS ANTICIPATED ON THE PAVEMENT STRUCTURE, THE INITIAL LIFT THICKNESS COULD BE INCREASED AND PLACEMENT OF THE FINAL LIFT COULD BE DELAYED UNTIL THE MAJORITY OF THE CONSTRUCTION ACTIVITIES HAVE BEEN COMPLETED. THIS ACTION WILL ALLOW REPAIR OF LOCALIZED FAILURE, IF ANY DOES OCCUR, AS WELL AS REDUCE LOAD DAMAGE ON THE PAVEMENT SYSTEM.  GENERAL UTILITY NOTES: 11. ALL WORKMANSHIP AND MATERIALS SHALL BE IN ACCORDANCE WITH THE STANDARDS AND SPECIFICATIONS ALL WORKMANSHIP AND MATERIALS SHALL BE IN ACCORDANCE WITH THE STANDARDS AND SPECIFICATIONS OF THE CITY OF BIRMINGHAM. 12. ALL TRENCHES UNDER OR WITHIN THREE (3) FEET OR THE FORTY-FIVE (45) DEGREE ZONE OF INFLUENCE ALL TRENCHES UNDER OR WITHIN THREE (3) FEET OR THE FORTY-FIVE (45) DEGREE ZONE OF INFLUENCE LINE OF EXISTING AND/OR PROPOSED PAVEMENT, BUILDING PAD OR DRIVE APPROACH SHALL BE BACKFILLED WITH SAND COMPACTED TO AT LEAST NINETY-FIVE (95) PERCENT OF MAXIMUM UNIT WEIGHT (ASTM D-1557). ALL OTHER TRENCHES TO BE COMPACTED TO 90% OR BETTER. 13. WHENEVER EXISTING MANHOLES OR SEWER PIPE ARE TO BE TAPPED, DRILL HOLES 4" CENTER TO CENTER, WHENEVER EXISTING MANHOLES OR SEWER PIPE ARE TO BE TAPPED, DRILL HOLES 4" CENTER TO CENTER, AROUND PERIPHERY OF OPENING TO CREATE A PLANE OF WEAKNESS JOINT BEFORE BREAKING SECTION OUT. BREAKING SECTION OUT. 14. THE LOCATIONS AND DIMENSIONS SHOWN ON THE PLANS FOR EXISTING UTILITIES ARE IN ACCORDANCE WITH THE LOCATIONS AND DIMENSIONS SHOWN ON THE PLANS FOR EXISTING UTILITIES ARE IN ACCORDANCE WITH AVAILABLE INFORMATION WITHOUT UNCOVERING AND MEASURING. THE DESIGN ENGINEER DOES NOT GUARANTEE THE ACCURACY OF THIS INFORMATION OR THAT ALL EXISTING UNDERGROUND FACILITIES ARE SHOWN.  CONTRACTOR TO FIELD VERIFY UTILITIES. 15. THE CONTRACTOR MUST COORDINATE TO ENSURE ALL REQUIRED PIPES, CONDUITS, CABLES AND SLEEVES ARE THE CONTRACTOR MUST COORDINATE TO ENSURE ALL REQUIRED PIPES, CONDUITS, CABLES AND SLEEVES ARE PROPERLY PLACED FOR THE INSTALLATION OF GAS, ELECTRIC, PHONE, CABLE, IRRIGATION, ETC. IN SUCH A MANNER THAT WILL FACILITATE THEIR PROPER INSTALLATION PRIOR TO THE PLACEMENT OF THE PROPOSED PAVEMENT AND LANDSCAPING. 16. REFER TO CITY OF BIRMINGHAM, STANDARD DETAILS FOR PIPE BEDDING DETAILS. REFER TO CITY OF BIRMINGHAM, STANDARD DETAILS FOR PIPE BEDDING DETAILS. 17. REFER TO CITY OF BIRMINGHAM STANDARD DETAIL SHEETS FOR ADDITIONAL INFORMATION. REFER TO CITY OF BIRMINGHAM STANDARD DETAIL SHEETS FOR ADDITIONAL INFORMATION. STORM SEWER NOTES: 1. ALL STORM SEWER 12" AND LARGER SHALL BE RCP CLASS IV UNLESS OTHERWISE NOTED. REFER TO CITY ALL STORM SEWER 12" AND LARGER SHALL BE RCP CLASS IV UNLESS OTHERWISE NOTED. REFER TO CITY STANDARD DETAILS SHEETS FOR STANDARD BEDDING DETAILS. 2. JOINTS FOR ALL STORM SEWER 12" AND LARGER SHALL BE MODIFIED TONGUE AND GROOVE JOINT WITH JOINTS FOR ALL STORM SEWER 12" AND LARGER SHALL BE MODIFIED TONGUE AND GROOVE JOINT WITH RUBBER GASKETS UNLESS SPECIFIED OTHERWISE (ASTM C-443) 3. ALL STORM SEWER LEADS SHALL BE CONSTRUCTED OF PVC SCHEDULE 40 PIPE AT 1.00% MINIMUM SLOPE ALL STORM SEWER LEADS SHALL BE CONSTRUCTED OF PVC SCHEDULE 40 PIPE AT 1.00% MINIMUM SLOPE WITH GLUED JOINTS, UNLESS OTHERIWSE NOTED. WATER MAIN NOTES: 1. ALL WATER MAIN SHALL BE INSTALLED WITH A MINIMUM COVER OF 5.5' BELOW FINISH GRADE. WHEN WATER ALL WATER MAIN SHALL BE INSTALLED WITH A MINIMUM COVER OF 5.5' BELOW FINISH GRADE. WHEN WATER MAINS MUST DIP TO PASS UNDER A STORM SEWER OR SANITARY SEWER, THE SECTIONS WHICH ARE DEEPER THAN NORMAL SHALL BE KEPT TO A MINIMUM LENGTH BY THE USE OF VERTICAL TWENTY TWO AND A HALF (22.5°) DEGREE BENDS, PROPERLY ANCHORED. 2. ALL TEE'S, BENDS, CONNECTIONS, ETC. ARE CONSIDERED INCIDENTAL TO THE JOB. ALL TEE'S, BENDS, CONNECTIONS, ETC. ARE CONSIDERED INCIDENTAL TO THE JOB. 3. PHYSICAL CONNECTIONS SHALL NOT BE MADE BETWEEN EXISTING AND NEW WATER MAINS UNTIL TESTING IS PHYSICAL CONNECTIONS SHALL NOT BE MADE BETWEEN EXISTING AND NEW WATER MAINS UNTIL TESTING IS SATISFACTORILY COMPLETED. 4. MAINTAIN 10' HORIZONTAL CLEARANCE BETWEEN OUTER EDGE OF WATERMAIN AND ANY SANITARY SEWER OR MAINTAIN 10' HORIZONTAL CLEARANCE BETWEEN OUTER EDGE OF WATERMAIN AND ANY SANITARY SEWER OR STRUCTURE. 5. ALL WATER MAIN SHALL BE DUCTILE IRON CLASS 54 WITH POLYETHYLENE WRAP. ALL WATER MAIN SHALL BE DUCTILE IRON CLASS 54 WITH POLYETHYLENE WRAP. SANITARY SEWER NOTES: 1. DOWNSPOUTS, WEEP TILE, FOOTING DRAINS OR ANY CONDUIT THAT CARRIES STORM OR GROUND WATER DOWNSPOUTS, WEEP TILE, FOOTING DRAINS OR ANY CONDUIT THAT CARRIES STORM OR GROUND WATER SHALL NOT BE ALLOWED TO DISCHARGE INTO A SANITARY SEWER.  2. ALL SANITARY LEADS SHALL BE CONSTRUCTED OF PVC SDR 23.5 AT 1.00% MINIMUM SLOPE. ALL SANITARY LEADS SHALL BE CONSTRUCTED OF PVC SDR 23.5 AT 1.00% MINIMUM SLOPE. 3. JOINTS FOR P.V.C. SOLID WALL PIPE SHALL BE ELASTOMERIC (RUBBER GASKET) AS SPECIFIED IN A.S.T.M. JOINTS FOR P.V.C. SOLID WALL PIPE SHALL BE ELASTOMERIC (RUBBER GASKET) AS SPECIFIED IN A.S.T.M. DESIGNATION D-3212.
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City of Birmingham 
City Commission 
Planning Board 
151 Martin St. 
Birmingham, MI 48009 
Attention: Ms. Jana Ecker 

August 13, 2018 

wJwJRJP 
Williams Williams Rattner & Plunkett, P.C. 
Attorneys and Counselors 

380 North Old Woodward Avenue 

Suite 300 

Birmingham, Michiga,n 48009 

Tel : (248) 642-0333 

Fax: (248) 642-0856 

Richard D. Rattner 
rdr@wwrplaw.com 

Re: Request for Re-Hearing on Application to include 469 and 479 S. Old Woodward, 
Birmingham, MI ("Subject Property") in the D5 Downtown Birmingham Overlay 
District Zone ("Application") 

Dear Members of the City Commission, Planning Board and Ms. Ecker: 

Please accept this letter from the property owner ("Property Owner") of 469 and 479 S. 
Old Woodward ("Property") as a Request for Re-Hearing of the Property Owner's rezoning 
Application to rezone the Subject Property from the D-4 Overlay Zone to the D-5 Overlay Zone 
in the Downtown Birmingham Overlay District. 

The information set forth in this letter supplements the information set forth in the 
Application and the undersigned's letter of May 17, 2018. Please recall that the subject Prope1iy 
is a former single-story restaurant building and drive-through bank that sits between two existing 
D-5 zoned buildings in the City. The Property is in the B-3 Office-Residential Zone and the D-4 
Overlay Zone. 

Summary 

The Application was considered by the Planning Board at its meeting on June 27, 2018 
and the Planning Board denied the Application. The Applicant requests that the Planning Board 
rehear the Application due to consideration of new information not reviewed and to correct 
certain factual inaccuracies or errors in the record that quite likely prevented the Planning Board 
from affording this Application a full and fair hearing. Without such a full consideration of all of 
these new and pertinent factors, the Board will be in the position of recommending denial of a 
petition without the opportunity of hearing all of the important issues related to the intent, 
purpose and consequences of such a zone, and without the advantage of putting those issues in 
perspective when considering a zoning ordinance that is a crucial part of the Birmingham 
Downtown Overlay District plan. 

1226175.4 
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The D-5 ordinance is one of the most carefully drafted ordinances produced by the City. 
It is the subject of over two years of study and research. Multiple alternative drafts were 
proposed by the City Planning Department over the years, and every section has been fully 
discussed and vetted by the City Commission and the Planning Board. This D-5 ordinance was 
recognized as being an integral part of the Downtown Birmingham Overlay District by the City. 
When the ordinance was passed it was heralded as not only solving existing problems but it fit 
into the fabric of the Overlay District's plan to encourage mixed use buildings in the Downtown 
Overlay (especially in the South Old Woodward area) so that our city can maintain a vibrant, 
pedestrian friendly attractive live, work and entertainment district. It was enacted as part of the 
City's modern plan to create a sustainable, vibrant downtown. 

To mischaracterize this ordinance as a mere correction of nonconformity for three 
buildings is not only erroneous, but does disservice to the hard work done by the City 
Commission, Planning Board and Administration. Most importantly, such an analysis does not 
comply with the spirit, intent and vision exhibited in theory and practice in the Downtown 
Birmingham Overlay District. Said simply, such an interpretation ignores and discredits all of 
the good faith hard work that went into the creation of not only the Ordinance, but the master 
plan process for the future of our growing and vibrant downtown. 

The Property is not within the Parking Assessment District, Contrary to Information 
Presented in the Board's Packet 

This Property is not within the parking assessment district. This is a serious flaw in any 
zoning analysis and must be corrected in order for the public record of the Board's action and 
recommendation on the Application to properly reflect the realities of this matter. Correcting 
this fact leads to new information about the Prope1iy and the plan for development of the 
Property that is central to the question of rezoning pursuant to the Zoning Enabling Act. The 
Board has not had an opportunity to review this new information in the first instance. The new 
information significantly changes the analysis ofrezoning under A1iicle 7.02B2b and 7.02B5 of 
the Zoning Ordinance. 

Contrary to what was assumed by the Plaiming Board, because the Property is not in the 
Parking Assessment District (Parking Assessment District Map is enclosed for your reference at 
Exhibit A), it currently has no possibility of providing off-street parking on the premises. In 
fact, it is cuITently non-conforming and cannot comply with A1iicle 4.46 of the Zoning 
Ordinance (Off-Street Parking Spaces Required). 

The Planning Department's Memorandum submitted to the Planning Boai·d, dated May 
18, 2018, regarding the Community Impact Statement of the Property's redevelopment, 
erroneously provides, "The subject Property is in the Parking Assessment District." And not only 
is the subject Property not in the Parking Assessment District, contrary to what was reported to 
the Plaiming Board, but we understand that this Prope1iy is the only D-4 zoned prope1iy in the 
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City not included in the Parking Assessment District. 

Zoning Analysis - Revisited 

wJwlRIP 

Whether or not the Property is within the Parking Assessment District makes a significant 
difference in terms of the analysis under Sec. 7.02(B)(2)(b)(i-iii), Zoning Amendments. Section 
7.02(B) requires the Applicant to provide certain explanations about the rezoning to be 
considered by the Planning Board and the City Commission. Please consider the following new 
information regarding the effects of the Parking Assessment District on this analysis, which was 
not reviewed by the Board. 

• Sec. 7.02(B)(2)(b)(i) -An Explanation of Why the Rezoning is Necessary for 
the Preservation and Enjoyment of the Rights and Usage Commonly 
Associated with Property Ownership 

The issue of location outside of the Parking Assessment District provides new 
information about the necessity ofrezoning the Property to preserve the Applicant's enjoyment 
of rights associated with ownership. Because of the size and nanow comer configuration of the 
Property, it will not support street-level retail, residential, and the required parking for those 
uses. The off-street parking requirements for this Property make the engineering and design of a 
mixed-use D-4 seriously impractical if not impossible. The 2016 Plan promotes mixed use 
developments. Such planning requires space to design and locate mixed uses within a given 
structure. Not only will the Applicant lack the required area within which to locate all of the 
mixed uses with a first-floor retail mandate, the Applicant also is absolutely hamstrung by the 
off-street parking requirements for this site. The maximum use of the underground area will not 
yield enough parking spaces for a building designed to current zoning. Rezoning the Property to 
the D-5 Zone will allow more vertical space within which to accommodate a mixed-use building 
together with the required parking for all permitted uses. 

• Sec. 7.02(B)(2)(b)(ii) - An Explanation of Why the Existing Zoning 
Classification is No Longer Appropriate 

The Applicant provided information that the current zoning was no longer appropriate at 
the June 27, 2108 meeting. However, the Board inadvertently coalesced around a discussion and 
conclusion that the Applicant had not shown that a "D-4 building would not work" at the site 
(Mr. Koseck and Ms. Whipple-Boyce at hearing time 2:20: 15). But this is not the requirement set 
forth in the ordinance. Further, the Board denied discussion about the development plan for the 
Property, until after the Applicant obtained rezoning. The Board applied a standard of proof that 
is not part of the ordinance, but rather more aptly applies to considering whether the rezoning 
depended on whether the Applicant can use the property as zoned. This is not the standard under 
the ordinance. Such a standard is often heard in a discussion of whether the property has been 
inversely condemned by the application of the ordinance. It is unfair to hold the applicant to a 
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standard that requires proof that the property cannot be used as zoned rather than the 
"appropriateness" of current zoning. When properly analyzed in the context of the Master Plan, 
which is the standard of the Birmingham ordinances, it is appropriate for the subject Property to 
share the same zoning classification as its immediate neighbors. As will be demonstrated in the 
next paragraph, the Property is incapable of supporting a structure built to current D-4 or B-3 
zoning requirements. 

The Property consists of two lots -- 469 and 479 -- which front Old Woodward and 
Woodward Avenue. The lots are in the "retail/red-line district" and under current zoning, each 
lot is severely restricted. 

469 S. Old Woodward 

The 469 lot width narrows as it extends east and has approximately 21 feet of Woodward 
Avenue frontage. The site has an existing 1 story, 2,900 square feet building, fmmerly used as a 
restaurant. Should this parcel be re-used, its only use (by necessity) would need to be a 
'nonconforming' restaurant, since any change in use without a parking assessment district 
designation would require it to provide onsite parking for the new intended uses. However, since 
the restaurant has been closed for more than six months, it would not be eligible to continue as a 
nonconforming use! 

Given the parcel's narrow configuration, the only onsite parking that could be provided to 
satisfy the ordinance is two (2) spaces off of Woodward Avenue. Only two onsite parking spaces 
would limit the building footprint to approximately 300 to 600 square feet, depending on the 
permitted use. There is no practically feasible way to provide greater parking spaces. 

479 S. Old Woodward 

The 479 parcel has 211 feet of frontage on Hazel and approximately 40 feet of frontage 
on Old Woodward. This lot expands as it extends east to approximately 66 feet of Woodward 
Avenue frontage. The lot has an existing one-story, 11,826 square foot enclosure of which a 
small portion is a finished bank building. The balance is dedicated to a drive-thru lane for a 
drive-thru bank. Should this parcel be re-used, its only use (by necessity) must be a 
'nonconforming' drive-thru bank since any change in use under the Ordinance would trigger 
onsite parking requirements for the new intended use. Also, drive-thru banks are specifically 
prohibited in the downtown Birmingham Overly District. See ordinance at Article 3(4)(C)(2)(b): 
"The following uses are prohibited .. . Drive-in facilities or any commercial use that encourages 
patrons to remain in their automobiles while receiving goods or services." 

Given lot 479's configuration, the only onsite parking that would be practically feasible is 
approximately 13 spaces to be entered off of Woodward A venue or Hazel. Thirteen onsite 
parking spaces would limit the building footprint to not more than from 1,950 square feet to 

1226175.4 



City of Birmingham 
August 13, 2018 
Page 5 

w[w[R[P 

approximately 3,900 square feet, depending on the permitted use. It is possible for a new 
building to be multiple stories and this may allow for greater area on the ground floor for parking 
spaces. At most with a 2200 square foot ground floor, 27 parking spaces could be fit to the site. 
However, the building would be limited to approximately two stories and would not be 
contextual to the neighborhood. In essence, the lot would be converted partially to a surface 
parking lot. 

Combined Lots 

Seemingly, the combination of the two parcels would create greater opportunity to 
develop a project conforming to the Master Plan and the 2016 Downtown Plan goals for the 
B3/D4 zoning. Unfortunately, the combined parcel cannot meet the Master Plan and 2016 
Downtown Plan goals of mixed uses and first floor retail without both onsite parking and 
underground parking. The Ordinance mandates main level retail (20' minimum in depth) on Old 
Woodward. Of course, onsite parking must be provided for any additional uses. This forces 
redevelopment toward uses with minimal parking requirements, such as hotels, which is what the 
Applicant proposes. As stated elsewhere in this letter, there are serious difficulties with building 
an underground garage within the D-4 design parameters that is deeper than two levels. Clearly, 
the current zoning unfairly forces the owner into an unreasonable position when considering the 
parcel's potential use and its place in the Downtown Overly District. Consequently, any such 
garage is limited to approximately 60 parking spaces. 

To discuss these difficulties in a vacuum is not the intention of the Zoning Enabling Act. 
The Act at MCL 125.3203 provides that zoning must be determined according to a plan. Here, 
the Applicant attempted to explain to the Board that the site plan is impacted by the fact that the 
Property is not within the Parking Assessment District. Unfortunately, the Board refused to 
consider any site plan and its conformance to the 2016 Plan, putting such review off until the 
Applicant obtained rezoning. This placed the Applicant in a double-bind. He could not 
demonstrate the inappropriateness of current zoning without an analysis of how the Parking 
Assessment District, or lack thereof, affects the site plan design. Had the Applicant been allowed 
to at least discuss a site plan design in relation to the rezoning analysis, he would have 
demonstrated that there is no feasible option to develop the Property within the current zoning 
classifications outside of the Parking Assessment District. This would have been a valuable 
discussion of new information that should have at least been heard by the Planning Board. 

Mischaracterization that the D-5 Ordinance was Passed Only to Make Three Properties 
Conforming 

Two attorneys from the same law firm, as representatives of the residents of Birmingham 
Place, each separately addressed the Board during the June 27111 hearing. The main thrust of 
their argument to the Board was that the only reason the D-5 Zone was added to the ordinance 
was in order to correct the non-conformity of the 555 Building, Merrill Wood and Birmingham 
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Place. They argued that the new Zone did not apply to any other properties. This assertion 
ignores the very careful hard work of the City Commission, the Planning Board, and the 
Administration. This claim is also clearly contrary to the history of the D-5 ordinances and to 
its plain language. 

The history of the Planning Board's consideration of the D-5 Zone was outlined in detail 
by Ms. Ecker at the June 27th meeting. The Planning Board studied and considered the revisions 
to the ordinance for the South Old Woodward area for two years prior to adopting the D-5 Zone. 
In the Planning Department's Memorandum to the Planning Board, dated September 22, 2016, 
submitted to the Board for its September 28, 2016 study session, Ms. Ecker wrote: "The 
consensus of the Board was to allow additional height for new buildings in the D-5 zone district 
to match existing adjacent buildings, if the new building was constructed under the provisions of 
a SLUP." 

During the June 27, 2018 hearing, Chairman Clein expressed (at time 2:10:25 of the 
hearing video), that during consideration of the new D-5 Zone, the Board considered the entire 
southern area of Downtown and positively did discuss the subject Property for potential property 
rezoning. However, the Board did not include the Property initially because no applicant or 
interested owner had come forward at that time. Mr. Jeffares also reiterated the same point (at 
time 1 :48:30 of the hearing video). Ms. Ecker clearly stated (at video time 2:09:00) that the new 
D-5 Zone is a zoning classification that is not limited to the three non-conforming buildings 
(555 Building, Menill Wood and Birmingham Place). 

Despite clear evidence to the contrary, the mischaracterizations assumed in this hearing 
were espoused by Ms. Whipple-Boyce who indicated that she understood the D-5 Zone only 
applied to the three properties, and was not available for the Applicant's Property. These 
misrepresentations had a direct bearing on consideration of the Applicant's explanation of why 
the rezoning will not be detrimental to sunounding properties. 

Sec. 7.02(B)(2)(b )(iii) - An Explanation of Why the Proposed Zoning will not be 
Detrimental to the Surrounding Properties 

Both the adjacent and abutting properties are in the D-5 Zone. These misrepresentations 
that the D-5 is closed to other buildings led the Board to bypass the Applicant's D-5 site plan 
design. Instead the Board envisioned the abutment of a D-5 structure next to the Birmingham 
Place and the impact of such on the Birmingham Place residents. However, itis clear that when 
these neighboring properties were rezoned to D-5, the Planning Board anticipated that eventually 
the owner of the subject Property would apply to be rezoned for the reasons stated in this letter. 
The idea that an ordinance is created for only a few buildings, when the ordinance itself states 
otherwise, is unsupportable and umeasonable. Rezoning the subject Property to a D-5 Zone will 
be putting this parcel on equal footing with the surrounding properties from a structural, use and 
design perspective. The proposed rezoning will enhance the entire area by allowing it to be 
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developed as an attractive part of the South Old Woodward gateway and, most importantly, bring 
that area into compliance with the spirit and intent of the 2016 Master Plan. Many of the 
condominium owners from Birmingham Place who spoke out against the rezoning, as did their 
attorneys, will lose their views to the south even with a development compliant with cunent 
zoning. Please see the attached depiction of the D-4 height overlaid against the Bi1mingham 
Place (Exhibit B). However, the Board seemed to acknowledge the mootness of the alleged 
detriment to Birmingham Place given the potential impact of a conforming D-4 structure, and yet 
at least one member, Ms. Whipple-Boyce, still maintained that the D-5 Zone was intended to 
correct the non-conformance of only three properties. 

The Board Failed to Make Required Findings of Fact under Ordinance Sec. 7.02(B)(5) 

In making its decision on June 271h, the Board denied the Application based on Ordinance 
Sec. 7.02(B)(2)(b) and the required explanations imposed on the Applicant. As a result of its 
misunderstanding of the analysis required by the Zoning Amendments section of the Ordinance, 
the Board committed error in basing its decision on Sec. 7.02(B)(2)(b) rather than on the findings 
of fact required by Sec. 7.02(B)(5). Section 7.02(B)(5)(a-e) lists five findings the Board must 
make regarding the Application when making its recommendation to the City Commission. 
Without these findings by the Planning Board, the recommendation to the City Commission does 
not give the commission sufficient information to understand why this rezoning Application was 
denied. 

• Sec. 7.02(B)(5)(a) - The objectives of the City's then current master plan and the City's 
2016 Plan. 

The Board made no findings of fact with respect to the objectives of the City's current 
master plan and the City' s 2016 Plan. A simple motion to deny a recommendation of 
rezoning was made "to recommend DENIAL to the City Commission of the applicant's 
request for the rezoning of the property at 469-479 S. Old Woodward Ave. from D-4 to D-5 
in the Downtown Overlay." (See Exhibit C, June 27, 2018 meeting minutes, at p.10). 

The Applicant, however, in its May 1 7, 2018 letter to the Board, submitted significant 
info1mation relating to the conformance of D-4 to D-5 rezoning of the Property with the 
goals of the 2016 Master Plan to promote mixed uses and consistency in architectural details 
and massing to neighboring structures. 

• Sec. 7.02(B)(5)(b) -Existing uses of the property within the general area of the 
property in question. 

The Board made no finding of fact with respect to uses of property within the area of the 
Property, although the Board acknowledged the D-5 zone to the immediate north and south 
of the Property. And as stated above, the Board coalesced around the conclusion that the 
Applicant had not "shown a D-4 building could not work." 
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In his May 17, 2018 supplemental letter to the Board, the Applicant explained the 
proposed mix-use of the development as retail, hotel and residential, all uses consistent with 
surrounding properties. 

• Sec. 7.02(B)(5)(c) -Zoning classification of the property within the general area of the 
property in question. 

The Board acknowledged that the entire southern area of Birmingham has been studied 
for change in zoning possibly to a gateway district due to the established heights of the 
iconic 555 Building and the Birmingham Place Building. The Board acknowledged the 
recent rezoning of the abutting and adjacent properties to the D-5 Zone and the current 
zoning classifications of nearby properties. The Board did not make any findings that 
addressed the fact that the subject Prope1iy is not only located in the area of the D-5 zone, 
but actually is situated between two D-5 zoned parcels. The adjacent and abutting properties 
are zoned D-5. 

• Sec. 7.02(B)(5)(d) - The suitability of the property in question to the uses permitted 
under the existing Zoning classification. 

The Board made no findings of fact regarding the suitability of the Property in question 
to the uses under the existing zoning classification. The Board's discussion centered on the 
height of the proposed development under the D-5 versus the D-4. There was no finding or 
discussion of suitability to permitted uses. The Applicant directs the Board's attention here 
because the Prope1iy sits outside of the Parking Assessment District. The Board failed to 
engage with this fact and its implications on the Applicant's site plan, which has a 
significant negative impact on the Applicant's ability to use the Property within the uses 
promoted by the 2016 Plan. Again, without a factual finding, the Board concluded that the 
Applicant had not proven that a D-4 building would not work at the Property (June 27, 2018 
hearing video, Chairman Clein, starting at video time 2: 10:25). 

• Sec. 7.02(B)(5)(e) - The trend of development in the general area of the property in 
question, including any changes which have taken place in the Zoning classification. 

There was little discussion of the trend of development in the general area, other than the 
discussion of the historical development of the 555 Building and Birmingham Place prior to 
their down-zoning in later amendments to the Ordinance. Again, the Board acknowledged 
the recent changes in zoning to the 555 Building and Birmingham Place, as well as a 
mention of a zoning variance obtained for the development of the Pearl property. However, 
the Board did not make a finding of fact regarding the trend of development and its 
relationship to its decision to deny the Applicant's request. 
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Conclusion 

Applicant respectfully requests that this matter be referred back to the Planning Board to 
allow full consideration of the following: 

RDR/gsm 

1226175 .4 

• Report of the Planning Department concluding that the Petitioner had satisfied all 
of the ordinance requirements of Sec. 7.02(B(5)(a-e). No contrary findings of fact 
were made by the Planning Board. 

• The Property is the only D-4 property in the City not in the Parking Assessment 
District. The report in the Planning Department's packet to the Planning Board 
with regard to the CIS mistakenly stated that the Property was in the Parking 
Assessment District. This new fact is crucial to an accurate analysis of the 
rezoning request. 

• The purpose of the D-5 ordinance was mischaracterized as merely an ordinance to 
correct only three buildings in the City. The ordinance clearly states otherwise, 
and there was much discussion during the years of meetings about the area of the 
City that should be considered for the D-5 zone. 

• The standard used for the discussion of rezoning the Property was not a 
requirement of the zoning ordinance. An applicant must present facts that support 
the ordinances in Sec. 7.02(B)(5)(a-e) as well as Sec. 7.02(B)(2)(b)(i-iii). None of 
those ordinance sections requires the Applicant show that the Property cannot be 
used as zoned, contrary to what was discussed in the public hearing. 

Very truly yours, 

WILLIAMS, WILLIAM , RATTNER & PLUNKETT, P.C. 
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CITY OF BIRMINGHAM 
PLANNING BOARD ACTION ITEMS 
OF WEDNESDAY, JUNE 27, 2018 

SPECIAL LAND USE PERMIT ("SLUP") AMENDMENT 
REVISED FINAL SITE PLAN AND DESIGN REVIEW 

1. 260 N. Old Woodward Ave., The Morrie - Application for Special Land Use 
Permit ("SLUP") Amendment to allow the addition of a dance floor to the 
previously approved restaurant 

/ 
Motion by Ms. Whipple-Boyce 

Seconded by Mr. Koseck to recommend APPROVAL to the City Commission 
of the Final Site Plan and SLUP Amendment for 260 N. Old Woodward Ave., 
The Morrie, to add a dance floor to the previously approved plans with the 
condition that the applicant comply with Chapter SO, Noise, Division 4. 

Motion carried, 7-0. 

2. 2010 Cole St. (currently vacant) - Application for Final Site Plan and 
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Design Review to renovate the existing building and expand the parking lot 3 

Motion by Mr. Jeffares 
Seconded by Mr. Koseck to recommend APPROVAL of the Final Site Plan 
and Design Review for 2010 Cole St. subject to the following conditions: 5 
1. Applicant submit a signed letter from DTE approving the location of all 
electrical transformers; 
2. Applicant install City standard bike racks, benches and trash receptacles 
as required in the Rail District; 
3. Applicant submit all signage details to the Planning Division for approval, 
including specifications on any wall signs, canopy signs or address signs; 
4. Applicant add pedestrian striping on the west side of the building leading 
to the west entrance of the building. 
5. Applicant · move the arborvitae screening to the north with 
Administrative Approval from the Planning Dept. 
6. Applicant comply with the requests of all City Departments. 

Motion carried, 7-0. 

REZONING APPLICATION 

1. 469-479 S. Old Woodward Ave. (former Mountain King) - Request to 
rezone from B-3 and D-4 to B-3 and D-5 to allow a nine-story mixed-use 
building 

1 
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Birmingham Planning Board Proceedings 
June 27, 2018 

Item 

Motion by Mr. Boyle 
Seconded by Mr. Jeffares that based on a review of the rezoning request 
and supporting documentation submitted by the applicant, a review of the 
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applicable Master Plan documents and the development trends in the area, 11 
the Planning Board recommends APPROVAL to the City Commission for the 
rezoning of 469-479 S. Old Woodward Ave. from D-4 to D-5 in the 
Downtown Overlay. 

Motion failed, 2-5. 

Motion by Ms. Whipple-Boyce 
Seconded by Mr. Koseck to recommend DENIAL to the City Commission of 11 
the applicant's request for the rezoning of the property at 469-479 S. Old 
Woodward Ave. from D-4 to D-5 in the Downtown Overlay. 11 

Motion carried, 5-2. 

PRELIMINARY SITE PLAN REVIEW AND COMMUNITY IMPACT STUDY 11 
("CIS") 

1. 469-479 S. Old Woodward Ave. (former Mountain King) - Application for 
Preliminary Site Plan and CIS to permit new construction of a nine-story 
mixed-use building · 

Motion by Mr. Boyle 
Seconded by Ms. Whipple-Boyce to postpone this application to August 22, 
2018 following the consideration of this rezoning application at the City 

12 

Commission. 12 

Motion carried, 7-0. 
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CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, JUNE 27, 2018 
City Commission Room 

151 Martin Street, Birmingham, Michigan 

Minutes of the regular meeting of the City of Birmingham Planning Board held on June 27, 
2018.Chairman Scott Clein convened the meeting at 7:30 p.m. 

Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert Koseck, 
Janelle Whipple-Boyce; Alternate Board Members Jason Emerine, Nasseem Ramin 

Absent: Board Members Daniel Share, Bryan Williams; Student Representatives Madison 
Dominato, Sam Fogel, Ellie McElroy 

Administration: Matthew Baka, Sr. Planner 
Jana Ecker, Planning Director 
Carole Salutes, Recordirig Secretary 

06-108-18 

APPROVAL OF THE MINUTES OF THE REGULAR PLANNING BOARD MEETING OF 
JUNE 13, 2018 

Mr. Jeffares made a correction: 
Page 8 - Fourth paragraph from the bottom insert after "of," "office use for business to 
business." 

Motion by Mr. Koseck 
Seconded by Mr. Boyle to approve the Minutes of the Regular Planning Board 
Meeting of June 13, 2018. 

Motion carried, 7-0. 

VOICE VOTE 
Yeas: Koseck, Boyle, Clein, Jeffares, Ramin, Whipple-Boyce 
Nays: None 
Abstain: Emerine 
Absent: Share, Williams 

06-109-18 

CHAIRPERSON'S COMMENTS (none) 
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06-110-18 

APPROVAL OF THE AGENDA (no change) 

06-111-18 

SPECIAL LAND USE PERMIT ("SLUP") AMENDMENT 
REVISED FINAL SITE PLAN AND DESIGN REVIEW 

1. 260 N. Old Woodward Ave., The Morrie - Application for Special Land Use Permit 
("SLUP") Amendment to allow the addition of a dance floor to the previously 
approved restaurant 

Mr., Baka recalled that this application has already been approved by the Planning Board and 
the applicant is coming back for one change. On May 14th, 2018, the applicant went before 
the City Commission and indicated that they were also proposing to move tables to clear a 
dance area when needed. The City Commission determined that a dancing area was not in the 
original scope or shown on the plans; therefore it must be re-reviewed by the Planning Board. 

The applicant has submitted a SLUP Amendment application with associated site plans depicting 
the location and size of a dancing area proposed in their dining room. The dance floor measures 
10 ft. by 38 ft. and is located in front of the raised booth seating area. 

At 7:32 p.m., there were no comments from the audience on the proposal. 

Motion by Ms. Whipple-Boyce 
Seconded by Mr. Koseck to recommend APPROVAL to the City Commission of the 
Final Site Plan and SLUP Amendment for 260 N. Old Woodward Ave., The Morrie, to 
add a dance floor to the previously approved plans with the condition that the 
applicant comply with Chapter SO, Noise, Division 4. 

Motion carried, 7-0. 

There were no comments from the public on the motion at 7:35 p.m. 

VOICE VOTE 
Yeas: Whipple-Boyce, Koseck, Boyle, Clein. Emerine, Jeffares, Ramin 
Nays: None 
Absent: Share, Williams 

06-112-18 

2. 2010 Cole St. (currently vacant) - Application for Final Site Plan and Design 
Review to renovate the existing building and expand the parking lot 

Mr. Baka advised the subject property, located in the Rail District, is a 0.77 acre site currently 
containing a single-story commercial building and a parking lot. The applicant is proposing to 
renovate the existing building to allow for three tenant spaces consisting of retail, fitness and 
potentially storage uses. The existing parking lot is proposed to be expanded, while the 
landscaping and streetscape will also be improved. The building is proposed to receive new 
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paint, awnings, lighting and architectural detail. Also, the applicant would like to screen the 
loading space with arborvitae. 

The applicant engaged in a pre-application discussion with the Planning Board on May 23, 2018. 
At that time the applicant described the plan to beautify and fill the current building to bring the 
site back into function while the property owners work on a plan to redevelop the entire 
property in the future. Planning Board members asked the owners to provide active first-floor 
uses to activate the street, as well as add glazing and architectural details to break the 
monotony of the existing blank walls. 

The submitted site plan shows a new electrical transformer adjacent to the dumpster enclosure 
at the southeast corner of the property that is screened with arborvitae. The applicant has 
noted that DTE has been contacted regarding the transformer location and that DTE approval 
will be acquired in regards to the location. The applicant must still submit a signed letter from 
DTE approving the location of all electrical transformers. 

The applicant is proposing to expand and rework the existing parking lot to a 38 space lot 
containing both additional landscaping and two ADA parking spaces. The parking requirement 
for the three tenants is 12 spaces. 

Design Review 
The applicant is proposing new renovations that include new paint, awnings, lighting and 
architectural details including new windows and doors along the north and west elevations. 
Eight new door/window installations with dark bronze metal frames are proposed along the 
north and west elevations. Four open-ended canvas awnings are also proposed over the new 
window/door installations. The doors, windows and awnings help to break up the vast blank 
space that currently exists on the walls. 

Article 4, section 4.90 of the Zoning .Ordinance requires buildings in the MX Zoning District to 
provide a minimum of 70% glazing on any ground floor fac;ade that faces a street or parking 
area. 

Signage: The applicant has indicated that the northern portion of the wall on the west elevation 
will be a potential location for tenant signage. The applicant is also proposing to place their 
address sign on the parking lot screen wall in front of the building. The applicant must submit 
all signage details to the Planning Dept. for approval, including specifications on any wall signs, 
canopy signs or address signs. The applicant has now submitted material samples of each 
newly proposed material (including new glass, awning fabric, patio pavers) to complete the 
Design Review. 

In response to Mr. Koseck, Ms. Ecker explained the City is in the process of figuring out the 
street lighting in the Rail District. DTE has installed three different types of lights with three 
different types of globes, along with different fixtures throughout the Rail District and none of 
them are correct since the first installation at Armstrong White on E. Lincoln. Basically the 
negotiations with DTE to correct the problem are down to cost right now. 

Mr. Boyle noticed that the plans do not show a safe pedestrian zone through the parking lot. 
Further, Mr. Boyle noted on the west facade of the building there are grey awnings with small 
windows underneath; but no windows on the large section that is adjacent to the patio. 
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Mr. Koseck pointed out that the plans show the driveway bisects the sidewalk. Mr. Baka replied 
that the Engineering Dept. has stated that the sidewalk must maintain its current configuration 
by placing it through the driveway approach. 

Mr. Baka agreed with Mr. Emerine that clarification is needed because the applicant is required 
to have six trees in the parking lot and ten are shown in the site plan. 

Mr. Jason Krieger, Krieger Klatt Architects, was present with Mr. Tom Lasky and Mr. Andy 
Petcoff from the ownership, along with Mr. Brian Kowalski, the project architect. Mr. Krieger 
said the site plan is correct regarding the trees. The windows on the west elevation are up high 
because a fitness center is proposed and they tried to maintain as much wall space as possible 
for them. They are trying to add more fenestrations and glass. Windows have been added on 
the southwest corner of the building. On the north elevation the windows have been lowered 
down to the ground to create more of a storefront feel. , 

Their proposal is to basically clean up the building, paint it, improve it, and then occupy it. 
They will comply with City standards for lights, trash cans, and benches. With regard to the 
parking lot, they hope to keep as much as they can and add on to it in compliance with City 
engineering standards. Personally, he would rather see more screening closer to Cole St., 
behind the retaining wall, and not right at the loading area where it might get hit. Then, just 
leave the loading zone as a striped area. Mr. Koseck agreed, because typically there is no truck 
parked in the loading space. He suggested that Mr. Krieger could work with staff to shi~ the 
arborvitae to the north where it wouldn't be hit. Additionally, Mr. Koseck thought it would be 
nice to have some planter boxes in the patio area just to soften it. Mr. Krieger agreed that the 
patio should be broken up a little with some greenery. 

Mr. Krieger explained that tenant to the north is a cabinet shop and the south tenant space is 
vacant. , 

Responding to Mr. Boyle, Mr. Krieger said did not see a problem with putting in a pedestrian 
safety path through the parking lot to the entrance of the center. However they might lose one 
parking space. , 

No one from the public cared to comment on the proposal at 8:01 p.m. 

Motion by Mr. Jeffares 
Seconded by Mr. Koseck to recommend APPROVAL of the Final Site Plan and Design 
Review for 2010 Cole St. subject to the following conditions: 
1. Applicant submit a signed letter from DTE approving the location of all electrical 
transformers; 
2. Applicant install City standard bike racks, benches and trash receptacles as 
required in the Rail District; 
3. Applicant submit all signage details to the Planning Division for approval, 
including specifications on any wall signs, canopy signs or address signs; 
4. Applicant add pedestrian striping on the west side of the building leading to the 
west entrance of the building. 
5. Applicant move the arborvitae screening to the north with Administrative 
Approval from the Planning Dept. 
6. Applicant comply with the requests of all City Departments. 

At 8:05 p.m. there were no comments on the motion from members of the audience. 
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Motion carried, 7-0. 

VOICE VOTE 
Yeas: Jeffares, Koseck, Boyle, Emerine, Klein, Ramin, Whipple-Boyce 
Nays: None 
Absent: Share, Williams 

06-113-18 

REZONING APPLICATION 

1. 469-479 S. Old Woodward Ave. (former Mountain King) - Request to rezone from 
B-3 and D-4 to B-3 and D-5 to allow a nine-story mixed-use building 

Chairman Clein said that judging from all of the letters that have been received related to this 
project, it is very clear that the residents of Birmingham Place oppose the rezoning. All of the 
letters will be added to the record. 

Ms. Ecker explained the applicant for 469-479 S. Old Woodward is requesting that the Planning 
Board hold a public hearing to consider the rezoning of the property from B-3 (Office 
Residential) and D-4 (Downtown Overlay) to B-3 (Office Residential) and D-5 (Downtown 
Overlay). The applicant is seeking the rezoning to allow for the construction of a nine-story 
mixed-use building with three levels of underground parking in between the Birmingham Place 
and the 555 Building. The maximum height allowed in the D-4 Zoning District is 4-5 stories. In 
the D-5 Zoning District, developers may build as high, but no higher than the adjacent buildings 
which are located in the D-5 Zqne. The 0.423 acre subject site spans Hazel St. from S. Old 
Woodward Ave. to Woodward Ave. The site currently contains two vacant single-story 
commercial buildings (formerly Mountain King Restaurant and Talmer Bank). The applicant is 
proposing to demolish the present buildings for the construction of a ten-story mixed-use 
building. 

The applicant has noted that when the zoning was changed down to one or two floors in the 
1970s, the 555 Building and Birmingham Place were designated to a legal non-conforming use 
because their height was not allowable. Ultimately, the zoning was changed to D-4 in 1996 by 
the adoption of the 2016 Plan and the Downtown Overlay that raised the height up to a 
maximum of five stories Downtown. In 2017, a new D-5 Zone was created to bring the 555 
Building, the Merrillwood Building and Birmingham Place into a legal conforming status. The 
subject property is located between Birmingham Place and the 555 Building, both of which are 
zoned D-5 currently. 

Ms. Ecker went through the three items that the applicant must demonstrate for the rezoning of 
a property and the applicant's reasons as to how they feel they have met them. 

Ms. Ecker then went through the planning analysis based on the evidence provided by the 
application. Based on a review of the rezoning application and supporting documentation 
submitted by the applicant, a review of the applicable Master Plan documents, current zoning 
and recent development trends in the area, the Planning Dept. finds that the applicant meets 
the established ordinance requirements to qualify for a rezoning of the property from D-4 to D-
5 in the Downtown Overlay District for the purpose of building as high, but no higher than, the 
building to the north, Birmingham Place. 
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Answering Mr. Boyle, Ms. Ecker said the Master Plan which dates back to 1980 did not give 
specific height requirements like the 2016 Plan recommended. Under the 2016 Plan the 
recommended height in the Downtown was a maximum of five stories. The 555 Building 
submitted an application to the City and to the Planning Board to consider creating a new 
category that would make them a legal and conforming building that would allow them to 
receive financing to renovate the building and bring it up to current standards in the 
marketplace. The D-5 Ordinance was crafted by the Planning Board as a result of that 
application and included the other two buildings in a similar situation. 

Mr. Rick Rattner, Attorney, Williams, Williams, Rattner & Plunkett, PC, emphasized that in the 
D-5 going above five stories subjects the property to a Special Land Use Permit ("SLUP") which 
is different than just building as of right. Secondly, in 2016 Andres Duany commented favorably 
on the 555 Building and on Birmingham Place. 

He presented a PowerPoint that went to four issues that have to do with rezoning: 
• Rezoning Amendment - Sec. 7.02 CB) (2) (b) (i)-(iii) requires that as part of an application 

for rezoning, the petitioner should address certain issues to be considered by the Planning 
Board and the City Commission. 

• Sec. 7.02 CB) (2) (b) (i) - An Explanation of Why the Rezoning is Necessary for the 
Preservation and Enjoyment of the Rights and Usage Commonly Associated with Property 
Ownership. Without the ability to go higher with a new building than the zoning allows, the 
applicant will not have the required area within which to locate a mix of uses that would 
commonly be associated with the design.of a modern, mixed-use building. 

• Sec. 7.02 (B) C2) (b) (ii) - An explanation of Why the Existing Zoning Classification is No 
Longer Appropriate. It is reasonable for the subject property to share the same zoning 
classification as its surrounding neighbors. Given the location of the subject property 
sandwiched between two properties in the D-5 Zone, the D-4 Zone is no longer appropriate. 

• Sec. 7.02 (B) (2) Cb) (iii) - An Explanation of Why the Proposed Zoning will not be 
Detrimental to the Surrounding Properties. The proposed rezoning will enhance the entire 
area by allowing it to be developed as an attractive part of the S, Old Woodward gateway 
and bring that area into compliance with the spirit and intent of the 2016 Plan. 

Mr. Rattner concluded by asking the Planning Board to favorably recommend that they are able 
to use their property and preserve their rights of usage, fit into the streetscape, fit the Master 
Plan and fit all elements of this Ordinance because they meet every single one of them. 

At 8:45 p.m. the Chairman opened the meeting to public comments. 

Ms. Susan Friedlander, 1564 Henrietta, attorney for Birmingham Place Residential Condominium 
Association, made the following points: 
• The City created the D-5 District for a singular and special purpose which was to bring 

several buildings into conforming status. 
• The proposed building is not sandwiched between the 10-story Birmingham Place and the 

15-story 555 Building - there is Hazel, a 50 ft. right-of-way that provides a proper transition 
between buildings. There is not even a height difference, because the building that is 
immediately adjacent to Hazel is 77 ft. tall. So if this proposed building went up to 80 ft, 
which it is allowed to do under D-4 it would be very consistent with the building right across 
the street. There would be a perfect transition. It would only be 34 ft. shorter than 
Birmingham Place. 
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• If the proposed building is zoned D-5, what about the building on the north, the 
Powerhouse Building, Jax Car Wash or the Varsity Building. Why shouldn't they get the D-5 
Zoning as well? 

• There is a process that must be followed so that property is not rezoned on an ad hoc and 
an arbitrary basis. 

Mr. Tom Lasky, 2006 Cole, spoke in support of the rezoning request. This is the face of new 
Birmingham and will be done responsibly. 

Mr. Mike Humphrey, who lives in Birmingham Place, said there is nothing in the record that 
shows that the D-5 Overlay was created to do anything other than to make the three tall 
existing buildings legal and conforming. The developer bought the property knowing how it 
was zoned; but now they say that they cannot develop a four or five-story mixed-use building 
there. If the City is going to change the Master Plan, go for it, but do it with professional study 
and community involvement; not a piece at a time. 

Mr. David Nykian, 40700 Woodward Ave., said he represents some of the owners in the 
Birmingham Place Condominium. He believes the facts lead to the conclusion that the D-4 
Zoning is actually clearly appropriate for this property: 
• The D-5 District was created just to address the non-conforn:iities of three buildings. So the 

City has already made the decision in the past as to what zoning is appropriate for this site. 
• Nothing about the property has changed since then that should cause the City to alter its 

conclusion about what the appropriate height is. 
• The height of the 555 Building on the north is 77 ft. So if the subject site were developed 

today under D-4, it could be taller than the 555 Building. 
• Breaking up the building heights would provide more of an architectural character to the 

City than one monolithic height across the entire street. 
• There is nothing under the D-4 Zoning classification that that would prohibit the developer 

from developing a mixed-use development. 
• The only things that would change by amending the classification from D-4 to D-5 are the 

height of the building and the profit margin of the developer. 

Mr. Mickey Schwartz, 411 Old Woodward Ave., stated that infill has nothing to do with height 
equality. So he think~ the developer has to have a better excuse for building a 10-story 
building. The small town feeling is what is unique about Birmingham. Deny the rezoning 
request. 

Dr. Cynthia Neil, a resident of Birmingham Place, said she was deeply offended by the 
petitioner's statement that the development would not adversely affect the residents. From her 
balcony she would be able to bounce a tennis ball against the wall of the proposed building. 

Mr. Chris Jonna, C&P Real Estate Group, spoke in support of the project. The applicant builds 
nothing but first-class buildings. Increasing the zoning classification will be a tremendous 
benefit to Downtown Birmingham by bringing in more people to the area. 

Mr. Lewis Rockind, a resident of Birmingham Place, emphasized that the zoning has to be 
contemplated in the context of what is intended to be developed. As a resident of Birmingham 
Place he is looking at the detrimental effect on the surrounding properties of increased vehicle 
and pedestrian traffic. 
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Mr. Daniel Jacob, 261 E. Maple Rd., said he is 100% in support of the project. The intended 
use of the property is much needed and would be a huge benefit to the City. Birmingham is 
changing and this project moves with the times. 

Mr. Joseph Shalala, 255 S. Old Woodward Ave., spoke in support of the proposed building. It 
will support all of the small businesses by bringing in people such as office, residential, and 
hotel users. All of those things combined will help Birmingham. 

Ms. Tony Schwartz, 411 Old Woodward Ave., maintained that it is the height of the building 
that is in question here, not its quality. Secondly, traffic is a big problem on that corner. There 
is a new hotel that is starting to be built on the corner of Brown and Old Woodward which will 
add more traffic to that corner. She understands there may be a pool deck on the top floor of 
the proposed building - who is going to control music and noise and parties. She lives right 
across on the tenth floor. 

Chairman Clein advised that concerns related to traffic and noise are not part of a rezoning but 
would be handled under a Site Plan Review, and should this be moved forward to a rezoning 
the applicant would be required to obtain a Special Land Use Permit ("SLUP") which allows the 
City Commission to put additional restriction on the uses of the building. 

Mr. Duraid Markus, one of the partners in the ownership entity for 469-479 S. Old Woodward 
Ave. (former Mountain King and Talmer Bank), said if this happened in New York, Chicago or LA 
there would not be a single skyscraper built. He noted that everybody who opposes this is only 
one contingent, and it has not been the entire City that comes in to support or not support. 

It makes sense to build where the project is harmonious and fits in with the rezoning proposal. 
For those reasons he asked the board to consider all of the comments and make the decision to 
allow them to rezone the parcel. 

Ms. Wilma Thelman who lives in Birmingham Place said none of them have heard why a 
conforming building cannot be built on that site. 

Mr. Jeffares noted that things change and now Birmingham holds 21 thousand people. 
Secondly he recalled that the Board did discuss rezoning the subject property; however there 
was nobody from there to make their case so the Board just rezoned the existing buildings. 

Mr. Koseck advised that D-4 Zoning allows a building to be built to 80 ft. So it will already block 
six floors of Birmingham Place. He did not believe the applicant's contention that they cannot 
make a five-story building work, He thought that a five-story could be a successful mixed-use 
building. In some ways it might even fit the form and the transition better and the upper three 
floors of Birmingham Place will not be affected. 

Ms. Whipple-Boyce said when the Board established the D-5 Zoning Classification she felt it 
applied to three specific buildings. In her mind it had to do with bringing non-conforming 
buildings into conformity so that they could qualify for financing and improve their properties. 
Thinking about some of the other properties that could be affected down the road that are 
adjacent to other properties like this is an unanswered question for her. It causes her to 
hesitate tonight on recommending the rezoning to D-5. 

Mr. Boyle made the following points: 
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• The Master Plan is meant to have the ability to adapt to changing circumstances. Similarly, 
zoning is powerful when it is able to adapt. So, change is normal; it is not frequent, but it is 
usual. 

• He was positive about the potential impact on the City as a whole of rezoning this property. 
• The potential impact of rezoning on the contiguous properties will affect a number of 

people. The Board is here to determine who has the weight in this particular discussion, the 
entire City or the adjacent neighbors. 

• There are checks and balances built into the system. If the rezoning were to be approved, 
the community would have two elements to be brought to the table. One would be the Site 
Plan Review process, and secondly the height would kick in the SLUP where the Planning 
Board can recommend controlling modifications to the City Commission who will hold a 
public hearing on the proposal. 

• At the end of the day he is of a mind to approve the rezoning because overall he sees the 
benefits for the City and for this particular area. However, he does not underestimate the 
cost for the immediate residents in the contiguous building. 

Ms. Ramin stated one of the burdens the applicant must carry to justify rezoning is an 
explanation of why the existing D-4 classification is no longer appropriate. 

Mr. Duraid Markus said they cannot get in a hotel concept on this little parcel so they have to 
go vertical by a couple of floors. He has to be lionest, it is the economics. He cannot get a 
development off the ground. They are not in the Parking Assessment District and are therefore 
limited by the required parking for an office building or a restaurant. 

Answering Mr. Emerine, Ms. Ecker explained that anyone on any site on any site can apply for a 
rezoning to any of the existing zoning classifications. 

Chairman Clein commented that rezoning is the most difficult thing the Board has to do -
balancing the rights of adjacent land owners. To Ms. Ramin's point, the burden has not been 
met as to why a five-story building will not work. The answer that was given was economics, 
which has no place in a rezoning discussion. Therefore, he is not supportive of the rezoning. 

Mr. Jeffares said he cannot come up with a reason for the height of the proposed building to be 
lower. 

Ms. Whipple-Boyce indicated she has no problem with the subject building being built as high as 
Birmingham Place. But she doesn't think the applicant has made the case that they deserve to 
be rezoned and that the current zoning classification is no longer appropriate. She was 
appalled to hear the applicant say they bought this property and the only thing that will work 
there is a ten-story hotel and it should be rezoned because that is what they want to build. 
Therefore she doesn't think the applicant has proved their case. 

Mr. Rattner noted that maybe the best thing for them to do is to ask for postponement so they 
can come back with a different plan. Chairman Clein stated that for him postponing would just 
be kicking the can down to another meeting. Mr. Boyle said he is in favor of not accepting that 
proposal and actually making a motion this evening. 

Motion by Mr. Boyle 
Seconded by Mr. Jeffares that based on a review of the rezoning request and 
supporting documentation submitted by the applicant, a review of the applicable 
Master Plan documents and the development trends in the area, the Planning Board 
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recommends APPROVAL to the City Commission for the rezoning of 469-479 S. Old 
Woodward Ave. from D-4 to D-5 in the Downtown Overlay. 

There were no comments from the public on the motion at 10 p.m. 

Motion failed, 2-5. 

ROLLCALL VOTE 
Yeas: Boyle, Jeffares 
Nays: Clein, Koseck, Emerine, Ramin, Whipple-Boyce 
Absent: Share, Williams 

Motion by Ms. Whipple-Boyce 
Seconded by Mr. Koseck to recommend DENIAL to the City Commission of the 
applicant's request for the rezoning of the property at 469-479 S. Old Woodward 
Ave. from D-4 to D-5 in the Downtown Overlay. 

Motion carried, 5-2. 

ROLLCALL VOTE 
Yeas: Whipple-Boyce, Koseck, Clein, Emerine, Ramin 
Nays: Jeffares, Whipple-Boyce 
Absent: Share, Williams 

06-114-18 

PRELIMINARY SITE PLAN REVIEW AND COMMUNITY IMPACT STUDY ("CIS") 

1. 469-479 S. Old Woodward Ave. (former Mountain King) - Application for 
Preliminary Site Plan and CIS to permit new construction of a nine-story mixed-use 
building 

Motion by Mr. Boyle 
Seconded by Ms. Whipple-Boyce to postpone this application to August 22, 2018 
following the consideration of this rezoning application at the City Commission. 

There was no discussion from the public on the motion at 10:02 p.m. 

Motion carried, 7-0. 

VOICE VOTE 
Yeas: Boyle, Whipple-Boyce, Clein, Emerine, Jeffares, Koseck, Ramin 
Nays: None 
Absent: Share, Williams 

06-115-18 

MISCELLANEOUS BUSINESS AND COMMUNICATIONS 

a. Communications (none) 
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b. Administrative Approval Requests 

)> 2211 Cole, Cole II - Approval for screening of two rooftop units. 

)> East of Woodward Ave. and north of Bennaville, parking lot - Renovate existing parking 
lot to increase number of parking spots, install new screen wall per code. 

)> Mr. Baka brought forward a request from a resident of Crosswinds to add to their 
outdoor deck motorized screening that rolls up and down. It is fastened to the building 
and would need a permit. The neighbor put one up too. Ms. Ecker said it is a design 
change from what was approved for the deck and there was not a Building Permit 
issued. Consensus was they should come to the Planning Board for approval and that 
Board members should visit the site. 

c. Draft Agenda for the next Regular Planning Board Meeting of July 11, 2018 

)> Bistro Regulations; 
)> Ongoing discussion of first-floor retail; 
)> Discussion on parking. 

d. Other Business 

)> Ms. Ecker noted the SLUP request for 191 N. Chester was approved at the City 
Commission to allow the office use in the old Church of Christ Scientist Bldg. 

)> The Hazel, Ravines, Downtown SLUP was also approved. 

)> Also, the Commission established the Master Plan Selection Committee. 

06-116-18 

PLANNING DIVISION ACTION ITEMS 

Staff report on previous requests (none) 

Additional items from tonight's meeting (none) 

06-117-18 

ADJOURNMENT 

No further business being evident, the Chairman adjourned the meeting at 10:10 p.m. 
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Jana L. Ecker 
Planning Director 



A

1. Cannot redevelop either site with 
the same use or building size and 
provide adequate parking 

2. Cannot redevelop either site with a 
single-story building (required to 
meet the ‘Downtown Birmingham 
Overlay Ordinance’). 

3. Combined sites have 3 separate 
frontages that are required to meet 
the ‘Downtown Birmingham 
Overlay Ordinance’. 



B

Comments 
1. Provides 1,400 square feet of 2 story 

mixed-use building with surface 
parking. 

2. Leaves 5,750 sf of undeveloped 
property



C

Comments 
1. Provides 2 story frontage (retail) on 

South Old Woodward  

2. Provides 1 story office partially on 
Hazel 

3. Surface parking occupies all of 
Woodward Avenue and most of Hazel



D

Comments 
1. Provides 2 story/single-use (retail) on 

south Old Woodward 

2. Provides 2 story/single-use (retail) 
partially on Hazel 

3. Surface parking occupies most of 
Woodward Avenue



E

Comments 
1. Provides 2 story/mixed-use (retail/office) 

on South Old Woodward 

2. Surface parking on both Hazel and 

Woodward Avenue (2 curb cuts) 



F

Comments 
1. Provides 3 story building/mixed-use 

building on all 3 frontages 

2. Provides a ‘ramp over ramp’ hybrid 
internal parking w/2 curb cuts 

3. Provides 8 residences 



G

Comments 
1. Provides 5 story building/mixed-use 

building on all 3 frontages 

2. Provides internal parking ramp on 
1st, 2nd and 3rd floors 

3.        Provides parking on entire 4th floor 

4. Provides a 20’ liner on 1st, 2nd and 

3rd floors 

5. Provides 5 residential units on 5th 

floor







 

ORDINANCE NO.________ 

THE CITY OF BIRMINGHAM ORDAINS: 

AN ORDINANCE TO AMEND CHAPTER 126, ZONING, OF THE CODE OF THE CITY OF 
BIRMINGHAM: 

TO AMEND ARTICLE 03, DOWNTOWN BIRMINGHAM OVERLAY DISTRICT, SECTION  3.04, 
TO CREATE A NEW D5 ZONE AND TO ESTABLISH DEVELOPMENT STANDARDS FOR THIS 
DISTRICT.    

Article 03 shall be amended as follows: 

Section 3.04 Specific Standards 

A. Building Height, Overlay: The various elements of building height shall be 
determined as follows for the various zones designated on the Regulating Plan: 
1. D2 Zone (two or three stories):

a. Eave line for sloped roofs shall be no more than 34 feet.
b. Peak or ridge of any sloped roof shall be no more than 46 feet as measured

to the average grade.
c. Maximum overall height including the mechanical and other equipment shall be

no more than 56 feet.
d. A third story is permitted if it is used only for residential.
e. All buildings in D2 Zone containing a third story should be designed

harmoniously with adjacent structures in terms of mass, scale and
proportion, to the best extent possible.

f. A third story shall continue in a different plane, beginning at the eave
line, not greater than 45 degrees measured to the horizontal or setback
10 feet from any building facade.

g. All buildings constructed in the D2 Zone must have a minimum eave height or
20 feet.

2. D3 Zone (three or four stories):
a. Eave line for sloped roofs shall be no more than 46 feet.
b. Peak or ridge of any sloped roof shall be no more than 58 feet as measured

to the average grade.
c. Maximum overall height including the mechanical and other equipment shall

be no more than 68 feet.
d. A fourth story is permitted if it is used only for residential.
e. All buildings in D3 Zone containing a fourth story should be designed

harmoniously with adjacent structures in terms of mass, scale and
proportion, to the best extent possible.



f. The fourth story shall continue in a different plane, beginning at the
eave line, no greater than 45 degrees measured to the horizontal or
setback 10 feet from any building facade.

g. All buildings constructed in a D3 Zone must contain a minimum of 2 stories
and must have a mini- mum eave height of 20 feet.

3. D4 Zone (four or five stories):
a. Eave line shall be no more than 58 feet.
b. Peak or ridge of any sloped roof shall be no more than 70 feet as measured

to the average grade.
c. Maximum overall height including mechanical and other equipment shall be

no more than 80 feet.
d. The fifth story is permitted if it is used only for residential.
e. All buildings containing a fifth story should be designed harmoniously

with adjacent structures in terms of mass, scale and proportion, to the
best extent possible.

f. The fifth story shall continue in a different plane, beginning at the eave
line, no greater than 45 degrees measured to the horizontal or set back 10
feet from any building facade.

g. All buildings constructed in the D4 Zone must contain a minimum of 2
stories and must have a minimum eave height of 20 feet.

4. D5 Zone (over 5 stories)
a. All existing buildings located in the D5 Zone on November 1,

2016 are deemed legal, conforming buildings with regards to
setbacks, number of stories and height.

b. All existing buildings located in this zone district on November 1,
2016 may be extended or enlarged only if the property owner elects
to develop the extended or enlarged portion of the building under
the provisions of the Downtown Overlay and the extension or
enlargement meets all of the requirements of the Downtown
Birmingham Overlay District and the D4 Zone.

c. New buildings constructed or additions to existing buildings in
the D5 Zone must meet the requirements of the Downtown
Birmingham Overlay District and the D4 Zone, except that the
height of any addition and new construction in the D-5 Zone
may be over the maximum building height up to, but not
exceeding, the height of an existing building in the D-5 to
which they are immediately adjacent or abutting if the
property owner agrees to the construction of the building
under the provisions of a Special Land Use Permit.

4.5 C and P Zones: Downtown Birmingham Overlay District building height shall 
comply with the underlying height restrictions listed in each two-page layout in 
Article 2 of the Zoning Ordinance, but may be negotiated by the Planning Board. 

5.6. Stories at sidewalk level shall be a minimum of 10 feet in height from finished 
floor to finished ceiling.  The Planning Board may reduce this standard for 
renovations to existing buildings that do not meet this standard. 



6.7.A transition line shall be provided between the first and second stories. The 
transition shall be detailed to facilitate an awning. 

7.8The maximum width of all dormers per street elevation on buildings may not 
exceed 33% of the width of the roof plane on the street elevation on which 
they are located. 

B. Building placement. Buildings and their elements shall be placed on lots as follows: 
1. Front building facades at the first story shall be located at the frontage line,

except the Planning Board may adjust the required front yard to the average
front setback of any abutting building.

2. In the absence of a building facade, a screenwall shall be built along the
frontage line and aligned with the adjacent building facade.  Screenwalls shall
be between 2.5 and 3.5 feet in height and made of brick, stone or other
masonry material matching the building. Upon approval by the Planning
Board, screen- walls may be a continuous, maintained evergreen hedge or
metal fencing. Screenwalls may have openings a maximum of 25 feet to
allow vehicular and pedestrian access.

3. Side setbacks shall not be required.
4. A minimum of 10 foot rear yard setback shall be provided from the midpoint

of the alley, except that the Planning Board may allow this setback to be
reduced or eliminated. In the absence of an alley, the rear setback shall be
equal to that of an adjacent, preexisting building.

5. First-floor awnings may encroach upon the frontage line and public sidewalk,
but must avoid the street trees; provide at least 8 feet of clearance above the
sidewalk; and be set back a minimum of 2 feet from the road curb.

6. Upper-floor awnings shall be permitted only on vertically proportioned
windows, provided that the awning is only the width of the window,
encroaches upon the frontage line no more than 3 feet, and is not used as a
backlit sign.

7. Loading docks and service areas shall be permitted only within rear yards.
Doors for access to interior loading docks and service areas shall not face a
public street.

8. All buildings shall have their principal pedestrian entrance on a frontage line.

ORDAINED this ______ day of _________, 2017 to become effective 7 days after publication. 

____________________________ 
Mark Nickita, Mayor  

____________________________ 
Cheryl Arft, City Clerk 
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Jana Ecker <jecker@bhamgov.org>

Fwd: 469-479 S. Old Woodward Ave. (the " Proposed Project") Objection 
1 message

Stuart Jeffares <stuartjeffares@gmail.com> Wed, Jun 13, 2018 at 9:52 PM
To: Jana Ecker <jecker@bhamgov.org>

 
---------- Forwarded message --------- 
From: Alice Lezotte <zareyskid@gmail.com> 
Date: Sun, Jun 10, 2018, 12:53 PM 
Subject: Fwd: 469-479 S. Old Woodward Ave. (the " Proposed Project") Objection 
To: <stuartjeffares@gmail.com> 
 
 
 
 
Sent from my iPad
 
Begin forwarded message: 
 

From: Alice Lezotte <zareyskid@gmail.com> 
Date: June 10, 2018 at 12:47:33 PM EDT 
 
Subject: 469-479 S. Old Woodward Ave. (the " Proposed Project") Objection 
 

411 S. Old Woodward. #511 
Birmingham, MI. 48000 
June 8, 2018 
Mr. Jeffares,  I am a city of Birmingham constituent.  I would like to express my disapproval and opposition to the request for rezoning and to the
Proposed Project itself.   
                   The Birmingham city code has many statements to keep in mind when considering a new city project ( I paraphrase): 
                    1.  Regulation and control of a project should promote the public health, safety, and general welfare of the city 
                     2.  Provide orderly growth and HARMONIOUS development  
                     3.  Secure adequate traffic circulation and "lessen" congestion on our streets  
                     4.  Ensure adequate provisions for water drainage, sanitary sewer facilities, and other health requirements 
                     5.  Achieve the maximum utility and "livability" of a project 
                     6.  Natural features must be preserved and changes should "add" to the attractiveness and "value" of the neighborhood 
                     7.  Any Proposed project should take into consideration as to the impact on adequate supply of light and air to adjacent properties and
the capacity of essential public facilities,  such as police and fire protection, drainage structures, municipal water, sanitary sewers, and refuse disposal 
                   Wise decisions have been made in the past (e.g., Forefront, Bristol,etc.)  in accordance with The city's 2016 Master Plan and our Building
Codes. 

mailto:zareyskid@gmail.com
https://maps.google.com/?q=469-479+S.+Old+Woodward+Ave&entry=gmail&source=g
mailto:stuartjeffares@gmail.com
mailto:zareyskid@gmail.com
https://maps.google.com/?q=469-479+S.+Old+Woodward+Ave&entry=gmail&source=g
https://maps.google.com/?q=411+S.+Old+Woodward.+%23511+Birmingham,+MI&entry=gmail&source=g
https://maps.google.com/?q=411+S.+Old+Woodward.+%23511+Birmingham,+MI&entry=gmail&source=g
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                    It is my hope similar consideration will prevail and this proposal will be denied. 
Maple Road and Woodward on the south east corner would be an ideal location for this proposed  project. 
                    We want to keep our "Walkable" community as safe and pleasant as possible. 
Best regards,  
           Alice Lezotte
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Jana Ecker <jecker@bhamgov.org>

Fwd: Proposal for a 9 story building on S. Old Woodward, Birmingham 
1 message

Stuart Jeffares <stuartjeffares@gmail.com> Wed, Jun 13, 2018 at 9:52 PM
To: Jana Ecker <jecker@bhamgov.org>

 
---------- Forwarded message --------- 
From: Julie Wolfe <julie@moosejaw.com> 
Date: Sun, Jun 10, 2018, 1:08 PM 
Subject: Proposal for a 9 story building on S. Old Woodward, Birmingham 
To: Julie Wolfe <julie@moosejaw.com> 
 
 

 

From: Julie Wolfe

411 S. Old Woodward #1021

Birmingham, MI 48009

 

6/10/18

 

 

Birmingham City Commission

Birmingham Planning Board

151 Martin Street

Birmingham, MI 48009

 

mailto:julie@moosejaw.com
mailto:julie@moosejaw.com
https://maps.google.com/?q=411+S.+Old+Woodward+%231021+Birmingham,+MI+48009&entry=gmail&source=g
https://maps.google.com/?q=411+S.+Old+Woodward+%231021+Birmingham,+MI+48009&entry=gmail&source=g
https://maps.google.com/?q=151+Martin+Street+Birmingham,+MI+48009&entry=gmail&source=g
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            Re:       469-479 S. Old Woodward Avenue (the “Proposed Project ”)

 

Ladies and Gentlemen:

 

            I am a resident of the City of Birmingham and am writing to express my deeply felt dis approval of and opposition to the
request for rezoning and to the Proposed Project itself.  In 1996, after careful thought and planning, including obtaining outside
expertise, and after much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the current
revival/success of downtown Birmingham and has been strictly followed for over twenty years.  The 2016 Master Plan provided
D5 zoning for only three already existing buildings.  However, the small parcel for which re-zoning is requested was intentionally
not zoned as D5, despite being located between two of the D5 buildings. 

 

            I believe that a nine story building on this 0.41 acre parcel would be totally out of place, would violate the 2016 Master
Plan and would be inconsistent with the small town down town concept I firmly believe is very important to maintaining the
character and long-stand ing plan for this beautiful city.  I respectfully ask that you stay the course that has been followed and
has been successful for so long.  More construction to this area is very disturbing and frustrating. The city has been torn up
enough.

Thank you.

 

Julie Wolfe

 

                                                                                                

 

 

 
2 attachments
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, Ml 48009 

YALgg11LAW 
---- PLLC ----

June 20, 2018 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project 
that is proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched 
between two high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories 
and the 555 Building (to the south) which 15 stories. The City would benefit if these one-story 
buildings were redeveloped in a way that matches the scale and use of these adjacent 
buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 
'gap' between them, which can be seen from both South Old Woodward and Woodward 
Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and 
the 555 Building. 

3. Increase the walkability of this area by providing retail at the street level, and by 
strengthening the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot 
traffic from the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity - while currently busy with construction bypass 
traffic, Hazel is an otherwise dormant street (which is vacated on the east side of 
Woodward Avenue). 

6. Adhere to the spirit and iritent of both the 2016 Master Plan and the 05 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing 

restaurant and bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

500 S. Old Woodward Ave., Second Floor, Birmingham, MI 48009 
Phone: (248)645-5300 Fax: (248)645-5301 

www.yaldolaw.com 



.. 

For the above stated reasons and more, I respectfully request that the City Commission and 
Planning Board respond favorably to the re-zoning request and the proposed plans for this 
development. 



VISION 
INVESTMENT PARTNERS 

June 20, 2018 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project 
that is proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete and old one-story buildings that sit between two high
rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building 
(to the south) which 15 stories. The City would benefit if these one-story buildings were redeveloped 
in a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by 
strengthening the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic from the 
downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, 
Hazel is an otherwise dormant street (which is vacated on the east side of Woodward 
Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant 

and bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 
10. This project would continue to make the City of Birmingham the premier city to live and shop 

40700 Woodward Ave. Suite 125 Bloomfield Hills, Ml 48304 Phone 248.865.1515 



For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

Sincerely, 

~ 
KevinDenha 
40700 Woodward Ave Suite 125 
Bloomfield Hills, MI. 48304 

40700 Woodward Ave. Suite 125 Bloomfield Hills, Ml 48304 Phone 248.865.1515 



JEFFREY A. ISHBIA 
MICHAEL A. GAGLEARD * 
MARK W . CHERRY 
DAVID N . ZACKS ** 

PHILIP CWAGENBER.G 
FRANK J. LAROCCA 
MICHAEL J. WEISBERG** 
SARA E . ROHLAND 

ISIDORE B . TORRES, OF COUNSEL 

C . GILES SMITH, JR . , OF COUNSEL 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, Ml 48009 

ISHBIA S GAGLEARD, P.C. 
ATTORNEYS AND COUNSELORS 

MERRILLWOOD BUILDING 

251 MERRILL STREET, SUITE 212 

BIRMINGHAM, MICHIGAN 48009 

June 20, 2018 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

(248) 647-8590 
(800) 647-6269 

FAX (248) 647-8596 

*ALSO ADMITTED rN CALIFORNIA 
** ALSO ADMITTED IN FLORIDA 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building 
(to the south) which 15 stories. The City would benefit if these one-story buildings were redeveloped in 
a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity - while currently busy with construction bypass traffic, Hazel 
is an otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the OS zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 



.. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

s·nf;;;;(, 



June 20, 2018 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, Ml 48009 

600 N. Old Woodward 
Suite 100 
Birmingham, Ml 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

T 248.433.7000 
F 248.433.0900 
www.najorcompanies.com 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building 
(to the south) which 15 stories. The City would benefit if these one-story buildings were redeveloped in 
a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

l. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, Hazel 
is an otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

B an Najor 
Najar Companies 
600 N. Old Companies, Ste 100 
Birmingham, Ml 48009 



6/20/18 

Birmingham City Commission 
Bitmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

JONNA 
luxury homes 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' fot the Mixed-Use Project that is 
proposed for 469·4'79 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building 
(to the south) which 15 stories. The City would benefit if these one-story buildings were redeveloped in a 
way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be appropriate 
for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic from 
the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currentlJ' busy with construction bypass traffic, Hazel 
is an otherwise donnant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent With fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

s~ v /'------_ 
Joseph J~uxury Homes 

640N Old Woodward Suite 100 Birmingham, Ml 48009 I 248.566.6700 l jonnaluxuryhomes.com 
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LAW OFFICES OF 

RANDAL TOMA&ASSOCIATES,P.C. 

Binningham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

500 S. OLD WOODWARD AVENUE, SECOND FLOOR 
BIRMINGHAM, MICHIGAN 48009 

OFFICE (248) 948-1500 
FAX (248) 948-1501 

June 21, 2018 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

lam writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is proposed 
for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two high-rise, 
mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building (to the south) which 
15 stories. The City would benefit if these one-story buildings were redeveloped in a way that matches the scale 
and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be appropriate for this 
parcel ofland. If allowed to be built, the project would: 

\ 
I. Be in ham1011y with the pattern of the neighboring buildings by filling in the noticeable 'gap' between 

them, which can be seen from both South Old Woodward and Woodward Avenue. 
2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 Building. 
3. Increase the walkability of this area by providing retail at the street level, and by strengthening the retail 

connection between Binningham Place and the 555 Building. 
4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic from the 

downtown to continue on the completed blocks. 
5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, Hazel is an 

otherwise dormant street (which is vacated on the east side of Woodward Avenue). 
6. Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning Board 
respond favorably to the re-zoning request and the proposed plans for this development. 

Very truly yours, 
RANDAL TOMA &ASSOCIATES, P.C. 

Randal S. Toma 
Attorney at Law 



Date 6/20/2018 

Lexi Drew 
152 N Old Woodward 
Birmingham, Ml 48009 

248.220.1731 

Birmingham City Commission & Birmingham Planning Board 
151 Martin Street 
Birmingham, Ml 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 
Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building 
(to the south) which 15 stories. The City would benefit if these one-story buildings were redeveloped in 
a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, Hazel 
is an otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

Sincerely, 

~~ /- / -~ 
I , . 

Kevin Kejbou 
152 N Old Woodward 
Birmingham Ml 48009 



June 20, 2018 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, Ml 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

CBRE 
2000 Town Center 

Suite 2200 
Southfield, Ml 48075 

248 353 .5400 Tel 
248 353 8134 Fax 

l am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two high
rise, mixed-use buildings~ Birmingham Place (to the north) which is 9 stories and the 555 Building (to the 
south) which 15 stories. The City would benefit if these one-story buildings were redeveloped in a way that 
matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be appropriate 
for this parcel of land. If allowed to be built, the project would: 

l. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be ~onsistent with the building heights, uses, and character of Birmingham Place and the 555 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening the 
retail connection between Birmingham Place and the 555 Building. 

4. Add foot traffic (shopper & travelers} to the south end of the city by encouraging foot traffic from 
the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, Hazel is an 
otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the DS zoning overlay. 
7. Provide the required parking onsite and not rely on street parking {as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning Board 
respond favorably to the re-zoning request and the proposed plans for this development. 

David.hesano@cbre.com 



DJ MARLUC HOLDINGS LLC 

6/18/2018 

Birmingham City Commission 
Birmingham Planning Board 
1S1 Martin Street 
Birmingham, Ml 48009 

6632 Telegraph Rd. #3S9 
Bloomfield Hills, Ml 48301 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the SSS Building 
(to the south) which 1S stories. The City would benefit if these one-story buildings were redeveloped in 
a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the SSS 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the SSS Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

S. Activate Hazel Street in perpetuity-while currently busy with construction bypass traffic, Hazel 
is an otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the DS zoning overlay. 
7. Provide the required park.ing onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoning request and the proposed plans for this development. 

~~ 
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June 20, 2018 

Birmingham City Commission 
Birmingham Planning Board 

151 Martin Street 
Birmingham, Ml 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

J am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is proposed for 
469-479 s. Old Woodward Avenue. 

The PH>posed project will replace two obsolete one-story buildings that are sandwiched between two high-rise, mixed
use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building {to the south) which 15 stories. 
The City would benefit if these one-story buildings were redevetoped in a way that matches the scale and use of these 
adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it wou Id be appropriate for this 
parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' between them, 
which can J:>e seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses1 and character of Birmingham Place and the 555 Building. 
3. Increase the walkability of this area by providing retail at the street level, and by strengthening the retail 

connection between Birmingham Place and the 555 Building. 
4. Add foot traffic (shopper & travelers} to the south end of the city by encouraging foot traffic from the downtown 

to continue on the completed blocks. 
5. Activate Ha.zel Street in perpetuity- while currently busy With construction bypass traffic, Hazel is an otherwise 

dormant street (which is vacated on the east side of Woodward Avenue). 
6. Adhere to the spirit and intent of both the 2016 Master Plan and the OS zoning overlay. 
7. Provide the required parking onsite and not rely oli street parking (as the existing restaurant and bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, J respectfully request that the City Commission and Planning Board respond 
favorably to the re-zoning request and the proposed plans for this development. 

Sincerely, 

Nine9 
2653 Industrial Row Dr. 
Troy, Ml 48084 

. . ~ - -

Nrne9.com 



June 20, 2018' 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Str.eet 
Birmingham, Ml 48009 

RE: Proposed Project at 469-479 s Old Woodward Avenue 

Deaf City Commission and Planning Board Members, 

I am writing to express my strong support for the 1Re-loning Request' for the Mixed-Use Project that is proposed 

for 469·479 s. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two high-rise, 

mixed-use buildings - Birmingham Place {to the north} which is 9 stories and the SSS 13uilding {to the south) which 

15 stories. The City would benefit if these one-story buildings were redeveloped in a way that matches the scale 

and use of these adjacent buildings. 

The project that has been proposed for this in~fi!I site should be approved because it would be appropriate for thls 

parcel of Jimd. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the tieighborlng buildings by filling in the noticeable 'gap' between 
them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Se consiStent with the building heights, uses, and character of Birmingham Place and the 555 Building. 
3. lncreas~ th.e walkab11it'y of this area by providing retail at the street level, and by strengthening the retail 

connection between Birmingham Place anp the 555 Building. · 

4. Add foot .traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

5. Activate Hazel Street in perpetuity- while currently busy with construction bypass traffic, Hazel is an 
otherwise dormant street {which is vacated on the east side of Woodward Avenue). 

6. Adhere to. the spirit and In.tent of both the 2016Master Plan and the OS zoning overlay. 
7. Provide the requited parking onsite and not rely on street parking (as the existing restawant and bank 

do). 

8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more,.! respectfully reqvest that the City Commission and Planning Board 
respond favorably to. the re-zoning request and the proposed plans for this development. 

~·:p_ee 
Gregg Speaks 
Managing Director 
CIBC Bank USA 
34901 Woodward Avenue, Suite 200 
Birmingham, Ml 48009 

@ EOOM HOUSING l.fNDER I MEMBER fDl( cibc.com/US 



MIDWEST HOSPITALITY GROUP INC. 

June 20, 2018 

Birmingham City Commission 

Birmingham Planning Board 

1S1 Martin Street 

Birmingham, Ml 48009 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two high
rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the SSS Building (to the 

south) which 1S stories. The City would benefit if these one-story buildings were redeveloped in a way that 
matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be appropriate for 
this parcel of land. If allowed to be built, the project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' between 
them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the SSS Building. 
3. Increase the walkability of this area by providing retail at the street level, and by strengthening the retail 

connection between Birmingham Place and the SSS Building. 
4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic from the 

downtown to continue on the completed blocks. 
5. Activate Hazel Street in perpetuity - while currently busy with construction bypass traffic, Hazel is an 

otherwise dormant street (which is vacated on the east side of Woodward Avenue). 
6. Adhere to the spirit and intent of both the 2016 Master Plan and the DS zoning overlay. 



7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and bank 
do). 

8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more, I respectfully request that the City Commission and Planning Board 
respond favorably to the re-zoning request and the proposed plans for this development. 

Sincerely, 

~~ 
Nason Kassab 

35270 Woodward Ave 

Birmingham, Ml 48009 
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June 21, 2018
Birmingham City Commission
Birmingham Planning Board
151 Martin Street
Birmingham, MI 48009

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members,

I am writing to express my strong support for the ‘Re-Zoning Request’ for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue.

The proposed project will replace two obsolete one-story buildings that are sandwiched between two high-rise, 
mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the 555 Building (to the south) which 
15 stories.  The City would benefit if these one-story buildings were redeveloped in a way that matches the scale 
and use of these adjacent buildings.

The project that has been proposed for this in-fill site should be approved because it would be appropriate for 
this parcel of land.  If allowed to be built, the project would:

1.Be in harmony with the pattern of the neighboring buildings by filling in the noticeable ‘gap’ between them,
which can be seen from both South Old Woodward and Woodward Avenue.
2.Be consistent with the building heights, uses, and character of Birmingham Place and the 555 Building.
3.Increase the walkability of this area by providing retail at the street level, and by strengthening the retail con-
nection between Birmingham Place and the 555 Building.
4.Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic from the down-
town to continue on the completed blocks.
5.Activate Hazel Street in perpetuity – while currently busy with construction bypass traffic, Hazel is an otherwise
dormant street (which is vacated on the east side of Woodward Avenue).
6.Adhere to the spirit and intent of both the 2016 Master Plan and the D5 zoning overlay.
7.Provide the required parking onsite and not rely on street parking (as the existing restaurant and bank do).
8.Be consistent with fundamental planning and land use principles.
9.Contribute to the economic vitality of the City of Birmingham.

For the above stated reasons and more, I respectfully request that the City Commission and Planning Board 
respond favorably to the re-zoning request and the proposed plans for this development.

Sincerely,

Jacques Van Staden - Founder & CEO
176 S. Old Woodward Ave
Birmingham, MI 48009
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City of Birmingham 
City Commission 
151 Martin St. 
Birmingham, MI 48009 
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Corrected 
May 17, 2018 

WIWIRIP 
Williams Williams Rattner & Plunkett, P.C. 
Attorneys and Counselors 

380 North Old Woodward Avenue 

Suite 300 

Birmingham, Michigan 48009 

Tel: (248) 642-0333 

Fax: (248) 642-0856 

Richard D. Rattner 
rdr@wwrplaw.com 

Re: Application to include 469 and 479 S. Old Woodward, Birmingham, MI 
("Subject Property") in the D5 Downtown Birmingham Overlay District 
Zone ("Application") 

Dear Members of the Planning Board and City Commission: 

Please accept this letter from the property owner ("Property Owner") of 469 and 479 S. 
Old Woodward ("Property") as a Supplement to the referenced rezoning Application file to 
rezone the Subject Property from the D-4 Zone to the D-5 Overlay Zone in the Downtown 
Birmingham Overlay District. 

Executive Summary 

The Subject Property is a former single-story restaurant building and bank that sits 
between two existing tall buildings in the City. Birmingham Place is located to the north and the 
555 Buildings are located to the south. The placement of the buildings is not only inconsistent 
with a cohesive and harmonious streetscape in that area but is contrary to the intent of the Master 
Plan. This inconsistent height results in a streetscape along South Old Woodward that appears to 
have a "missing tooth." 

If the Subject Property is rezoned to D-5, there is an excellent opportunity for the Subject 
Property, Birmingham Place and the 555 Buildings to cl eate an impressive southern gateway to 
Downtown Birmingham. It is therefore reasonable that he Subject Property, sitting directly 
between the 555 Buildings and Birmingham Place, be i eluded in the same zoning district, that is 
as part of the D-5 Overlay District, as those neighboring two buildings. 

Rezoning the Subject Property to the same classification as the buildings immediately to 
the north and south will enhance and complete the streetscape of these important two blocks of 
Downtown Birmingham. Inclusion of the Subject Property in the D-5 Overlay Zone is consistent 
with the 2016 Master Plan. Moreover, it will allow the Subject Property to enjoy the same 
development regulations as the neighboring properties. 

1208960 
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The Subject Property and the Master Plans 

WIWIRIP 

A review of the history surrounding the zoning of this area of Downtown is instructive. 
The minutes of the City Commission during the late 1960s and early 1970s, reveals that the 
height of the buildings in this area of Downtown were historically zoned for the height of the 555 
Buildings and Birmingham Place. However, the zoning ordinance was amended in the 1970's 
after the construction of those buildings to a maximum of four stories. Therefore, for several 
years, the taller buildings in the City were burdened with the status of legal nonconforming uses. 

In 2016, the City corrected this down zoning for the 555 Building to the south and 
Birmingham Place to the north, with the creation of the D-5 Zone to allow for existing heights 
(in the case of the 555 Buildings and Birmingham Place) and to allow for new construction to a 
height up to the same height of an immediately adjacent or abutting building (see Ordinance 
3.04-4-b). While the 555 Building and Birmingham Place are now at allowable heights, sitting 
in between them, the Subject Property is the only building in that streetscape that cannot be 
constructed to a height that is consistent to its neighbors. This inconsistency creates an obvious 
gap in the street's architecture which is not harmonious with the overall downtown design and 
longer-range plan for that part of South Old Woodward. 

The Birmingham of 2016 

In 1996, the City Commission adopted the Downtown Birmingham 2016 Plan ("2016 
Plan") and amended the Zoning Ordinance to include the Downtown Birmingham Overly 
District. The Subject Property is located in the D-4 

Zone, sitting between two tall buildings in the City that have been rezoned to the D-5 
zone. These multi-story buildings are the established character of this particular area of the City. 
Placing the Subject Property in the D-5 zone would allow development of the Subject Property 
to be at a similar height to the buildings directly to the north and south. The Applicant desires to 
develop the Subject Property in a manner that completes the block between Brown and Hazel 
while adding to the cohesiveness of the South Old Woodward southern gateway j ea. 

The Birmingham Zoning Ordinance at Sec. 1.04 provides that the purpos of the Zoning 
Ordinance is to" ... guide the growth and development of the City in accordance with the goals, 
objectives and strategies stated within the Birmingham Master Plan ("Birmingham Plan"), and 
Downtown Birmingham 2016 Plan. A review of the Birmingham Plan ( 1980) and the Downtown 
Birmingham 2016 Plan (1996) reveals that this application to include the Subject Property in a 
D-5 Overlay District meets the spirit and intent of the ordinance as well as the 2016 Plan. It will 
allow for mixed uses and add to the vitality of the modern streetscape envisioned for this part of 
town by the 2016 Plan. With rezoning, the Subject Property can become that desired mixed-use 
space for retail, residential and hotel, and bring new life to the South Old Woodward area. 

1208960 
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Any redevelopment of the Subject Property in compliance with its current zoning 
classification would result in a building with frontage dwarfed by the existing neighboring 
structures. Therefore, by rezoning the Subject Property to the D-5 overlay, a new building could 
be built to a similar height as the neighboring buildings, and effectively complete an otherwise 
missing piece of the streetscape. 

In summary, it is clear that the intent of the 2016 Plan includes development of this 
southern area of the Downtown Overlay District as a gateway to Downtown through enhancing 
the character of buildings and providing our City with an active, pedestrian-friendly, urban 
streetscape. 

Rezoning Amendment- Sec. 7.02 (B)(2)(b)(i)-(iii) 

The Zoning Ordinance at Sec. 7.02 requires that as part of an application for rezoning, the 
petitioner should address certain issues to be considered by the Planning Board and the City 
Commission. Please consider the following comments with respect to these issues. 

7.02(B)(2)(b)(i) -An Explanation of Why the Rezoning is Necessary for the Preservation 
and Enjoyment of the Rights and Usage Commonly Associated with Property Ownership 

Rezoning of the Subject Property is necessary to preserve the Applicant's enjoyment of 
rights associated with ownership of a property zoned for mixed uses. Because of the size and 
comer configuration of the parcel, it will not support street-level retail, residential, and parking 
for residents in the same manner as the neighboring properties. The 2016 Plan clearly anticipates 
mixed use developments. Such planning requires space to design and locate mixed uses within a 
given structure. Without the ability to go higher with a new building than current zoning allows, 
the Applicant will not have the required area within which to locate a mix of uses, or otherwise 
to be able to enjoy all of the allowed uses that would commonly be associated the design of such 
a modem, mixed-use building. Furthermore, the D-5 Ordinance, at section 3.04-4-b, anticipates 
that the Subject Property and those similarly situated may enjoy the same rights of usage through 
an extension of height as other existin~ tall buildings already enjoy in the D-5 Overlay District. 

Sec. 7.02(B)(2)(b)(ii) - An ExplanatiJn of Why the Existing Zoning Classification is No 
Longer Appropriate 

The existing D-4 zoning classification is no longer appropriate for the Subject Property. 
The Subject Property is surrounded by the Birmingham Place, a ten-story building on the north 
side and the 555 Buildings, a fifteen-story building on the south side. This height is an 
established pattern in this area of the City. This rezoning request is actually an "infill" rezoning 
to bring the entire area into architectural and design harmony with surrounding buildings. It is 
reasonable for the Subject Property to share the same zoning classification as its surrounding 
neighbors. This would allow development of the property in a manner consistent with the 

1208960 
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existing structures from Brown Street south to Haynes Street. It will create a more unified block 
and enhance the character of the gateway area to Downtown Birmingham. The rezoning of the 
Subject Property would restore the property to a zoning classification this area of the City once 
enjoyed, as the Planning Board has done for with Birmingham Place and the 555 Buildings. 
Hence, given the location of the Subject Property sandwiched between two properties in the D-5 
Zone, the D-4 Zone is no longer appropriate. 

Sec. 7.02(B)(2)(b)(iii) - An Explanation of Why the Proposed Zoning will not be 
Detrimental to the Surrounding Properties 

The proposed rezoning of the Subject Property is not detrimental to surrounding property 
owners. Note that the proposed rezoning does not extend the D-5 classification further to the 
north or south of the current D-5 Zoning, but actually fills in the one gap in the streetscape that is 
noticeably out of place and anachronistically remains in the D-4 Zone. The surrounding 
properties to the north and south already are in the D-5 Zone. When these neighboring 
properties were rezoned, the Planning Board anticipated that eventually the Subject Property also 
may be rezoned for the reasons stated in this letter. Placing the Subject Property in D-5 Zone 
will be placing it on equal footing with the surrounding properties from a structural, use and 
design perspective. The proposed rezoning will enhance the entire area by allowing it to be 
developed as an attractive part of the South Old Woodward gateway and bring that area into 
compliance with the spirit and intent of the 2016 Master Plan. 

Conclusion 

The Applicant respectfully requests that the City Commission rezone the Subject 
Property from the D-4 to the D-5 Zone as discussed in this letter. 

Very truly yours, 

WILLIAMS, WILLIAMS, RATTNER & PLUNKETT, P.C. 

~·c}trpul D~ 
Richard D. Rattner ~ ~ 

RDR/cmc 

1208960 



June 2S, 2018 

Birmingham City Commission 
Birmingham Planning Board 
lSl Martin Street 
Birmingham, Ml 48009 

STEWARD-MEDIA.COM 

Re: Proposed Project at 469-479 S. Old Woodward Avenue 

Dear City Commission and Planning Board Members, 

\\ Steward Media 

I am writing to express my strong support for the 'Re-Zoning Request' for the Mixed-Use Project that is 
proposed for 469-479 S. Old Woodward Avenue. 

The proposed project will replace two obsolete one-story buildings that are sandwiched between two 
high-rise, mixed-use buildings - Birmingham Place (to the north) which is 9 stories and the SSS Building 
(to the south) which lS stories. The City would benefit if these one-story buildings were redeveloped in 
a way that matches the scale and use of these adjacent buildings. 

The project that has been proposed for this in-fill site should be approved because it would be 
appropriate for this parcel of land. If allowed to be built, the! project would: 

1. Be in harmony with the pattern of the neighboring buildings by filling in the noticeable 'gap' 
between them, which can be seen from both South Old Woodward and Woodward Avenue. 

2. Be consistent with the building heights, uses, and character of Birmingham Place and the SSS 
Building. 

3. Increase the walkability of this area by providing retail at the street level, and by strengthening 
the retail connection between Birmingham Place and the SSS Building. 

4. Add foot traffic (shopper & travelers) to the south end of the city by encouraging foot traffic 
from the downtown to continue on the completed blocks. 

S. Activate Hazel Street in perpetuity - while currently busy with construction bypass traffic, Hazel 
is an otherwise dormant street (which is vacated on the east side of Woodward Avenue). 

6. Adhere to the spirit and intent of both the 2016 Master Plan and the DS zoning overlay. 
7. Provide the required parking onsite and not rely on street parking (as the existing restaurant and 

bank do). 
8. Be consistent with fundamental planning and land use principles. 
9. Contribute to the economic vitality of the City of Birmingham. 

For the above stated reasons and more,J 1 respectfully request that the City Commission and Planning 
Board respond favorably to the re-zoni1g request and the proposed plans for this development. 

Sincerely, 

~~~ 

Derek Dickow 
211 E Merrill St., S04 
Birmingham, Ml 48009 

770 SOUTH ADAMS ROAD, SUITE 103, BIRMINGHAM, Ml 48009 

0 248.973.6070 II F 248.973.6071 II E INFO@STEWARD-MEDIA.COM 





Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, :MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe· that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

. maintaining the character and long-standing plan for this beautiful city. · 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

I. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

. maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Dax.ton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the. repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, :friendly small city. 

Yours very truly, 

~~ 
!J-f o/ Sho(Jtr ~ 

11 ~/<( 



411 S. Old Woodward, Suite 603 
Birmingham, MI 48009 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

June 8, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general area 
(e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent with the 
2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, which is on 
footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The J;>roposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward and 
beyond by erecting a virtual wall of buildings running from the south end of the 555 residential 
units through the north end of Birmingham Place, reminiscent of medieval walls built around 
cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham Place 
with inadequate or no fire protection. ~ 
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2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, espe
cially at rush hour times. The Proposed Project would literally clog this small street 
with excess traffic, especially if the "four stack" valet service recommended by the 
developer's own traffic study is implemented and ifthe current four on-street parking 
spaces are included in the Proposed Project's plan for adequate parking, as Christopher 
Longe recently stated to the Planning Board would be the case. We note that the City's 
own traffic advisor, Fleis & Vandenbrink, also finds considerable fault with the 
developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

truly, 

4L-r 



2400 East Lincoln Street, Unit 425 
Birmingham, MI 48009 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

June 8, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and fong-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general area 
(e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent with the 
2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, which is on 
footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward and 
beyond by erecting a virtual wall of buildings running from the south end of the 555 residential 
units through the north end of Birmingham Place, reminiscent of medieval walls built around 
cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham Place 
with inadequate or.no fire protection. 



Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning, including obtaining outside expertise, and after 
much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the 
current revivaVsuccess of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided DS zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as DS, despite being located between two of the D5 buildings. 

I believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept I firmly believe is very important to maintaining the character and long
standing plan for this beautiful city. I respectfully ask that you stay the course that has been 
followed and has been successful for so long. Thank you. 

Yours very truly, 

t1J,tie_; ~ JF $// 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

. maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other re.cent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 
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2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, espe
cially at rush hour times. The Proposed Project would literally clog this small street 
with excess traffic, especially if the "four stack" valet service recommended by the 
developer's own traffic study is implemented and if the current four on-street parking 
spaces are included in the Proposed Project's plan for adequate parking, as Christopher 
Longe recently stated to the Planning Board would be the case. We note that the City's 
own traffic advisor, Fleis & Vandenbrink, also finds considerable fault with the 
developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, . 

~~~ 
Ted Elsholz 



ADDRESS:~· <./j/ J ~l<J 

DATE: ~/7/.?o/[>-

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
We believe that a 9-story building on this 0.41-acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by~erecting a virtual wall of buildings running from th+south end of the 555 
residential unit through the north end of Birmingham Place, remini t of medieval walls 
built around ci es to keep people out, not to invite them in. 

In addition, we have serious safety and other concerns, including: 

l. Birmingham :firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Biimingham 
Place with inadequate or no fire protection. 
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2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially ifthe "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmfogham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 
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. ADDRESS: 

DATE: 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself 
We believe that a 9-story building on this 0.41-acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entran~ it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings~g from the south end of the 555 
residential units through the north end of Birmingb Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite the in. 

In addition, we have serious ~ety and other concerns, including: 

1. Birmingham :firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or .no fire protection. 



2. We also suggest that the Proposed Project would Wlduly burden our city"s already 
hard-pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack'!t valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City"s own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. · 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation edigging half way to China,'" as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 



. ADDRESS: 

DATE: 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
We believe that a 9-story building on this 0.41-acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxto~ Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entran~ it presents only a blank wa11 to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by e~· g a virtual wall of buildings running from the sou~ end of the 555 
residential units ough the north end of Birmingham Place, reminiscent f medieval walls 
built around cities t keep people out, not to invite them in. 

In addition, we have serious safety and other concerns, including: 

1. Birmingham :firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed' Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. We also suggest that the Proposed Project would unduly burden our city,s already 
hard-pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack'' valet service recommended by 
the developer•s own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Projecfs plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer,s traffic study. · 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China,"' as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, :friendly small city. 



ADDRESS: 

DATE: 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project'') 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself 
We believe that a 9-story building on this 0.41-acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond b=erecting a virtual wall of buildings running from th~uth end of the 555 
residential uni through the north end of Birmingham Pl~ remini t of medieval walls 
built around ci ·es to keep people out, not to invite them in. 

In addition, we have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. We also suggest that the Proposed Project would unduly burden our city's already 
hard-pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack'' valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be £nite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ('cdigging half way to China,'' as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 

'{ \ l ~ o lJ cr o;;. { W 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or· 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile aT.earance of blocking off much of South Old WoodwEd 
and beyond by erecting a virtual all of buildings running from the south end of the 55 
residential units through the north end of Birmingham Place, reminiscent of medieval w lls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. We also suggest that the Proposed Project would unduly bmden our city,s already 
hard-pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the ''four stack', valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China,,,, as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 



Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

. maintaining the character and long-standing plan for this beautiful city. · 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 

r; v· ""Els" rf.9L ~ 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 
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411 S. Old Woodward, Suite 902 
Birmingham, MI 48009 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent· of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 

I 
I 
I 
I 



.-f"' 

2. We also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, espe
cially at rush hour times. The Proposed Project would literally clog this small street 
with excess traffic, especially if the "four stack" valet service recommended by the 
developer's own traffic study is implemented and if the current four on-street parking 
spaces are included in the Proposed Project's plan for adequate parking, as Christopher 
Longe recently stated to the Planning Board would be the case. We note that the City's 
own traffic advisor, Fleis & Vandenbrink, also finds considerable fault with the 
developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
We believe that a 9 story building on this 0 .41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 M~ter Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the 
Woodward corridor with an attractive entrance, it presents only a blank wall to the passing 
public. It would also create the hostile appearance of blocking off much of South Old 
Woodward and beyond by erecting a virtual wall of buildings running from the south end of 
the 555 residential units through the north end of Birmingham Place, reminiscent of 
medieval walls built around cities to keep people out, not to invite them in. 

In addition, we have serious ·safety and other concerns, including: 

I. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 

2. We also suggest that the Proposed Project would unduly burden our city's already 
hard-pressed police and public safety/rescue facilities. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction· damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sinc~rely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 
/) 

~~q~ 
Eunice Galperin / 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and ~ writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

.maintaining the character and long-standing plan for this beautiful city. ..-

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4; The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause 
construction damage to Hazel Street, Old Woodward and Woodward. Depending on 
the timing, this could result in at least the repaving work already planned for Old 
Woodward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and bas not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, we sincerely hope, your vote to preserve all 
the great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 

V andad Raofi 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request-for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 

. maintaining the character and long-standing plan for this beautiful city. · · 

The city• s 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 



Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Birmingham, MI 48009 

June 16, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 



,_ 

2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 



411 S. Old Woodward, Suite 729 
Birmingham, MI 48009 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

June 8, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general area 
(e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent with the 
2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, which is on 
footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward and 
beyond by erecting a virtual wall of buildings running from the south end of the 555 residential 
units through the north end of Birmingham Place, reminiscent of medieval walls built around 
cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham Place 
with inadequate or no fire protection. 



1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 

2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood-
ward south having to be redone at a very substantial cost. · 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. i 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Binningham, MI 48009 

June 15,2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre. parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very !mportant to 

. maintaining the character and long-standing plan for this beautiful city. · 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile appearance of blocking off much of South Old Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Binningham 
Place with inadequate or no fire protection. 



' . 

2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, espe
cially at rush hour times. The Proposed Project would literally clog this small street 
with excess traffic, especially if the "four stack" valet service recommended by the 
developer's own traffic study is implemented and ifthe current four on-street parking 
spaces are included in the Proposed Project's plan for adequate parking, as Christopher 
Longe recently stated to the Planning Board would be the case. We note that the City's 
own traffic advisor, Fleis & Vandenbrink, also finds considerable fault with the 
developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 

Carol Kozlow 
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DATE: 

Birmingham Cify Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham,, MI 48009 
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Re: 469-479 S. Old Woodward Avenue (the "Proposed Project',) 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning,, including obtaining outside expertise, and after 
much time and expense, the cify adopted the 2016 Master Plan, which has been crucial to the 
current revival/success of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided DS zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as DS,, despite being located between two of the DS buildings. 

We believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept we firmly believe is very important to maintaining the character and 
long-standing plan for this beautiful cify. We respectfully ask that you stay the course that 
has been followed and has been successful for so long. Thank you. 

Yours very truly, 

~~;£;2 
6e.rJ /?os0 



2. I also suggest that the Proposed P oject would unduly burden our city's already hard
pressed police and public safety/r scue facilities. 

3. Hazel Street is already a busy c nnector between Woodward and Old Woodward, 
especially at rush hour times. e Proposed Project would literally clog this small 
street with excess traffic, especia ly if the "four stack" valet service recommended by 
the developer's own traffic stud is implemented and if the current four on-street 
parking spaces are included in e Proposed Project's plan for adequate parking, as 
Christopher Longe recently state to the Planning Board would be the case. We note 
that the City's own traffic adviso, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study 

4. The demolition and constructio time of the Proposed Project would be finite, but 
during that time, the heavy equip ent needed for a project this size would cause con
struction damage to Hazel Street Old Woodward and Woodward. Depending on the 
timing, this could result in at le t the repaving work already planned for Old Wood
ward south having to be redone a a very substantial cost. 

5. The Proposed Project will requi e deep excavation ("digging half way to China," as 
Mr. Longe recently expressed o the Planning Board) and heavy equipment and 
materials, which could serious! jeopardize the structural integrity of Birmingham 
Place. The developer has not ad quately addressed this and has not made provision to 
repair, or more importantly to pr vent, any damage to Birmingham Place. 

Thank you for your time and attention, d for, I sincerely hope, your vote 'to preserve all the 
great attributes of this beautifully walka le, charming, friendly small city. · 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Birmingham, MI 48009 

June 18, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning, including obtaining outside expertise, and after 
much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the 
current revival/success of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided DS zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as DS, despite being located between two of the DS buildings. 

I believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept I firmly believe is very important to maintaining the character and long
standing plan for this beautiful city. I respectfully ask that you stay the course that has been 
followed and has been successful for so long. Thank you. 

Yours very truly, 

Susan Borman 



Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning, including obtaining outside expertise, and after 
much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the 
current revival/success of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided D5 zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as D5, despite being located between two of the DS buildings. 

I believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept I firmly believe is ,very important to maintaining the character and long
standing plan for this beautiful city. I respectfully ask that you stay the course that has been 
followed and has been successful for so long. Thank you. 

Yours very truly, 
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DATE: 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

We are residents of the City of Birmingham and are writing to express our deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning, including obtaining outside expertis~ and after 
much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the 
current revival/success of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided DS zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as D5, despite being located between two of the D5 buildings. 

We believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept we firmly believe is very important to maintaining the character and 
long-standing plan for this beautiful city. We respectfully ask that you stay the ·course that 
has been followed and has been successful for so long. Thank you. 

Yours very truly, 

1~1L j~~ A-v-c. 
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Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward 
Birmingham, MI 48009 

June 19, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. 
In 1996, after careful thought and planning, including obtaining outside expertise, and after 
much time and expense, the city adopted the 2016 Master Plan, which has been crucial to the 
current revival/success of downtown Birmingham and has been strictly followed for over 
twenty years. The 2016 Master Plan provided DS zoning for only three already existing 
buildings. However, the small parcel for which re-zoning is requested was intentionally not 
zoned as D5, despite being located between two of the DS buildings. 

I believe that a nine story building on this 0.41 acre parcel would be totally out of 
place, would violate the 2016 Master Plan and would be inconsistent with the small town 
downtown concept I firmly believe is very important to maintaining the character and long
standing plan for this beautiful city. I respectfully ask that you stay the course that has been 
followed and has been successful for so long. Thank you. 

Yours very truly, 

Dana Bassipour 



Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

411 S. Old Woodward, Suite 
Birmingham, MI 48009 

June 15, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Project is also esthetically displeasing. Instead of enhancing the Wood
ward corridor with an attractive entrance, it presents only a blank wall to the passing public. 
It would also create the hostile;ppearance of blocking off much of South Old Wootard 
and beyond by erecting a virtu l wall of buildings running from the south end of th 555 
residential units through the no end of Birmingham Place, reminiscent of medieval alls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 

> 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward~ Depending on the· 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

Yours very truly, 



' . 

411 S. Old Woodward, Suite 1012 
Birmingham, MI 48009 

Birmingham City Commission 
Birmingham Planning Board 
151 Martin Street 
Birmingham, MI 48009 

June 14, 2018 

Re: 469-479 S. Old Woodward Avenue (the "Proposed Project") 

Ladies and Gentlemen: 

I am a resident of the City of Birmingham and am writing to express my deeply felt 
disapproval of and opposition to the request for rezoning and to the Proposed Project itself. I 
believe that a 9 story building on this 0.41 acre parcel would be totally out of place and 
inconsistent with the small town downtown concept we firmly believe is very important to 
maintaining the character and long-standing plan for this beautiful city. 

The city's 2016 Master Plan intentionally left this little parcel zoned to limit building 
to 4 or 5 stories, and there is no reason to change that well thought out plan that the city has 
consistently followed for nearly 20 years. Virtually all other developments in this general 
area (e.g., Bristol, Forefront, Daxton, Brookside, 750 Forest. Peabody, etc.) are consistent 
with the 2016 Master Plan. It is crucial that the same rules apply to the Proposed Project, 
which is on footprint smaller than most, if not every, other recent development. 

Anything built on this little parcel must be harmonious with the overall downtown 
design and long-range plans for that part of South Old Woodward. Birmingham was never 
meant to be, is not and should never be, cast in the mold of larger urban areas with high rise 
developments that cater to a much bigger population. 

The Proposed Projict is also esthetically displeasing. Instead of enhancitg the Wood
ward corridor with an att~~ctive entrance, it presents only a blank wall to the p ssing public. 
It would also create the itostile appearance of blocking off much of South 0 d Woodward 
and beyond by erecting a virtual wall of buildings running from the south end of the 555 
residential units through the north end of Birmingham Place, reminiscent of medieval walls 
built around cities to keep people out, not to invite them in. 

In addition, I have serious safety and other concerns, including: 

1. Birmingham firefighting capability is limited to 7 stories. This would leave most of 
the back of the Proposed Project and virtually all of the south end of Birmingham 
Place with inadequate or no fire protection. 



2. I also suggest that the Proposed Project would unduly burden our city's already hard
pressed police and public safety/rescue facilities. 

3. Hazel Street is already a busy connector between Woodward and Old Woodward, 
especially at rush hour times. The Proposed Project would literally clog this small 
street with excess traffic, especially if the "four stack" valet service recommended by 
the developer's own traffic study is implemented and if the current four on-street 
parking spaces are included in the Proposed Project's plan for adequate parking, as 
Christopher Longe recently stated to the Planning Board would be the case. We note 
that the City's own traffic advisor, Fleis & Vandenbrink, also finds considerable fault 
with the developer's traffic study. 

4. The demolition and construction time of the Proposed Project would be finite, but 
during that time, the heavy equipment needed for a project this size would cause con
struction damage to Hazel Street, Old Woodward and Woodward. Depending on the 
timing, this could result in at least the repaving work already planned for Old Wood
ward south having to be redone at a very substantial cost. 

5. The Proposed Project will require deep excavation ("digging half way to China," as 
Mr. Longe recently expressed to the Planning Board) and heavy equipment and 
materials, which could seriously jeopardize the structural integrity of Birmingham 
Place. The developer has not adequately addressed this and has not made provision to 
repair, or more importantly to prevent, any damage to Birmingham Place. 

Thank you for your time and attention, and for, I sincerely hope, your vote to preserve all the 
great attributes of this beautifully walkable, charming, friendly small city. 

~~v~ry t~ly, 

~lc 
Catherine Brozek 





































































6/29/2018 City of Birmingham MI Mail - Rezoning issue

https://mail.google.com/mail/u/0/?ui=2&ik=4033b3ab11&jsver=iswspVf8-jI.en.&cbl=gmail_fe_180626.14_p4&view=pt&search=inbox&th=16427dc03f2274db&siml=164

Jana Ecker <jecker@bhamgov.org>

Rezoning issue 
1 message

Clinton Baller <cmballer@avidpays.com> Fri, Jun 22, 2018 at 10:17 AM
To: Jana Ecker <Jecker@bhamgov.org>

Jana,
 
Could you please let the Planning Board know my thoughts on the rezoning request for the former Franklin/First
Place/Talmer bank building and Chinese restaurant on Woodward/Old Woodward?
 
I don't know why that property was not included in the D5 rezoning that occurred several months ago, but it should have
been. Birmingham Place is nine stories, and the 555 building is 15. I can't imagine that the city would not allow something
of similar height and mass to occupy the space between these two projects. 
 
Beyond that, I think the city ought to insist on a project that brings some vitality to Old Woodward and the side street
(Hazel), which are now dead zones. Either that, or just vacate Hazel insist on a use that is advantageous to the city. 
 
My two cents, which are worth at least a nickel, I think.
 
Cheers!
 
Clint
 
 



Friedlaender 
Nykanen . 
Rogowski PLC 

City of Birmingham 
Planning Board 
151 Martin St. 
Birmingham, MI 48009 
Attention: Ms. Jana Ecker 

September 11, 2018 

Susan K. Friedlaender 
Direct: (248) 406-6088 
sfried1aender@fnrplc.com 

CITY OF BIRMINGHAM 
COMMUNITY DEVELOPMENT DEPARTMENT 

Re: Request for Re-Hearing on Application to include 469 and 479 S. Old Woodward 
in the D5 Downtown Birmingham Overlay District Zone 

Dear Members ' of the Planning Board and Ms. Ecker: 

We are writing this letter on behalf of the Birmingham Place Residential Condominium 
Association. The Association opposes the rehearing and rezoning of the Applicant's property to 
the D5 overlay zone for many reasons as detailed in this letter. The dispositive reason to again 
deny recommendation of the rezoning is because the D5 ordinance was never intended to be 
applied in the manner requested. 

Introduction 

It is first baffling to the Association that the Applicant was able to obtain a rehearing of this 
Board's decision at the June 27, 2018 public hearing to deny the Applicant's request for a tabling 
of its the rezoning request. The Applicant apparently was able to defy this Board's denial of the 
tabling request and come back again with the exact same rezoning request. The Applicant's latest 
submission not only fails to demonstrate any substantial change in facts, evidence or conditions 
but is also fails to show that the Planning Board made any mistake, failed to consider any relevant 
facts or was misled by alleged mischaracterizations regarding the clear, history, intent and purpose 
of the D5 Ordinance. A close examination of the Applicant's rehearing request reveals 
inconsistencies, fallacies, erroneous assumptions, unsupported assertions, and 
mischaracterizations of the record and history of the D5 ordinance. The intention of this letter is 
to provide that, closer examination which should leave no doubt that the Planning Board should 
not change its original vote to deny a positive rezoning recommendation. 

There Has Been No Mischaracterization of the Intent of the D5 Ordinance and its 
Inapplicability to the Applicant's Property. 

It is impossible to read through the history of the D5 ordinance and arrive at a good faith 
conclusion that Birmingham Place or any Planning Board member has mischaracterized the 
purpose of the D5 ordinance enactment. The facts and history of the D5 ordinance, and its plain 
language, leave no doubt that the final product was concerned only with existing buildings which 
were non-conforming due to height over 5 stories and setbacks. The following is a summary of the 
history of the D5 ordinance. However, attached as Exhibit A, is a detailed timeline with references 
to the relevant public records which supports the statements made in this summary. 

40700 Woodward Ave. I Suite 302 I Bloomfield Hills, MI 483041(248) 629-0880 

Attorneys & Counselors 
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The 555 Building proposed the first draft of the D5 ordinance as the means to renovate and 
expand its existing non-conforming buildings and develop a new building on the southern portion 
of its site. The owners could not make those changes under the City's then existing ordinances that 
governed the renovation and expansion of nonconforming property. Although the Planning Board 
discussed several different approaches to help the 555 Building overcome its nonconforming 
status, which included taking a broader look at the Southern Gateway area, the Planning Board 
ultimately decided to deal only with three nonconforming taller buildings: The 555 Building, 
Birmingham Place and Merrillwood. It settled on dealing only with nonconforming commercial 
buildings over 5 stories because there was no consensus on how to address the development of 
other parcels on the West side of Woodward that did not have the height nonconformity. Moreover, 
the only direction that the City Commission gave the Planning Board regarding the drafting of a 
new overlay ordinance was (1) to find a way to make those taller buildings legally confonning 
structures and (2) draft language that would allow the reasonable renovation and expansion of 
other commercial nonconforming buildings throughout the City. The City Commission did not 
direct the Planning Board to draft a new overlay ordinance that allowed any building under 5 
stories to obtain greater height because located adjacent to a building that was over 5 stories. The 
Applicant's representations to the contrary are simply opportunistic. 

The above conclusion is amply supported by a memorandum from Planning Director Jana 
Ecker to the Planning Board dated September 22, 2015 (sic) that was included in the City 
Commission's February 13, 2017 packet. 1 The City Commission voted to approve the D5 
ordinance at that February meeting. (Memorandum attached as Exhibit B) 

Ecker discusses in the memorandum that the Planning Board faced a dilemma regarding how 
to deal with the 555 Building. While the Planning Board recognized the importance of the 555 
Building, it was hesitant to create "a new classification around a specific building." (Ecker 
Memorandum, p. 1) The memorandum details the failed attempts to devise a way to not only 
address the 555 Building but also the future development of several other parcels, including parcels 
that did not share the height nonconformity. The Planning Board was unable to draft an ordinance 
regarding the future development of other parcels because "there were varying viewpoints on 
whether a new overlay should be created that included multiple properties along Woodward, and 
if so, which properties to include. No consensus was reached. " (Ecker Memorandum, pp. 2-3) 
(Emphasis added) The Planning Board considered several options to allow changes to legal non
conforming commercial buildings. 2 The Planning Board considered drafting two new overlay 
ordinances, one of which could be applied even to conforming property on the west side of 
Woodward, which would allow building heights that matched the allowable height east of 
Woodward in the Triangle District. (Id. at p. 5) Ecker suggested amending the B-3 ordinance to 
allow the same development rights that existed when the 555 Building was constructed under that 
ordinance. Although no consensus could be reached regarding application of the ordinance to the 
future development of existing properties, there was consensus with the blessing of the City 

1 The contents of the memorandum suggest that the date contains a typographical error 
because the timeline discussed within the memo extends to setting the December 14, 2016 public 
hearing. 

2 The Zpning Ordinance already contained a provision that allowed the limited expansion 
of nonconforming residential buildings. See Section 6.02 
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Commission that the improvement and expansion of legal nonconforming buildings should be 
studied. ( Id. a~ p. 3) The decision was made therefore only to deal with the nonconformity issue 
in the new D5 overlay district. 

Thus, although Planning Board members correctly remember discussing additional properties 
in the Southern Gateway during the D5 drafting process, those discussions did not bear fruit or any 
action because of a Jack of consensus. It was not because the Mountain King owners were not 
before the Board. It was because the Planning Board could not reach a consensus other than 
allowing valuable buildings such as the 555 Building, Birmingham Place and Merrillwood the 
greater right to renovate or expand without the disability of being a non-conforming property 
because of height and setback. 

The Applicant was not prejudiced by the Planning Department's Mistaken Statement in its 
Review of the Community Impact Statement and Preliminary Site Plan 

The Applicant claims that this Board made its rezoning recommendation based upon the 
mistaken assumption that the Property is located within the Parking Assessment District (PAD) 
and that it allegedly was prejudiced by the asserted mistaken assumption. 

First, it is true that the Planning Department's review of the Applicant's Community Impact 
Statement (CIS) and Preliminary Site Plan review erroneously' stated that the Applicant's property 
was within the PAD. The Planning Department's mistake, however, did not prejudice the Planning 
Board's review of the rezoning request for several reasons. First, the mistake regarding the PAD 
was in the Plarlning Department's CIS and Preliminary Site Plan review and the Planning Board 
did not consider the CIS or site plan at the rezoning hearing. 

Second, the Planning Board did not prevent the Applicant from explaining how the parking 
requirements impacted its ability to develop the land under the D4 ordinance. The record shows 
that the Applicant discussed the fact that the property is not in the PAD. (Video of hearing at 
2:07:56) In answer to the question why the property could not be developed under the D4 overlay 
ordinance, the Applicant claimed that it could not develop the Property under D4 because it was 
not in the PAD. 

Owner: "But office building, to put a .... I don't have the parking 
for it. I'm not in the Parking Assessment District, so I'm limited by 
parking. I can't put a restaurant there, because I ... you know ... I, 
I, don't have the parking to park it. The only thing I can really put 
there at the end of the day is a hotel. I mean that's the only thing that 
makes it work. And again, to make it work as a hotel, I need to fit 
everything into this package that the hotel wants." (emphasis added) 

Third, ifthe Applicant believed that not being part of the PAD was crucial to its rezoning 
request nothing prevented the Applicant from discussing that fact when initially addressing the 
standards for the rezoning. The fact that the Applicant made no mention of the PAD in its initial 
written rezonin'g request belies its post hoc argument that the issue was so crucial to its request. 

Moreover, if parking is the issue as the Applicant now claims that it is, the remedy is not 
to develop a project that has even greater parking requirements than is required under the existing 
ordinance. The rezoning is not necessary to meet the parking requirements when the possibility of 
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variances for parking can resolve parking related problems. 

Finally, the Applicant stated that it was its understanding that it is the only D4 site that is not 
in the PAD. That understanding appears to be wrorig. If the GIS website is up to date, it appears 
that there are two other parcels that also are zoned D4 but shown as outside of the PAD. The 
parcels are 484 W. Maple and 460 W. Maple. (See Exhibit C, Map with Overlay District and PAD 
Map) 

The Applicant Has not Demonstrated That the Applicable Parking Requirements Prevent 
Development Under the D4 Overlay Ordinance 

The Applicant's supplemental explanation under Section 7.02(B)(2)(b)(i) of "why the 
rezoning is neressary for the preservation and enjoyment of the rights and usage commonly 
associated with property ownership" is that it cannot meet the parking requirements if developed 
under the D4 overlay ordinance. The Applicant asserts that it needs more vertical height for a 
mixed use project and to meet parking requirements. As discussed below, the Applicant has failed 
to support this claim. It is hard to determine whether the Applicant claims that the property cannot 
be used as it currently exists because of the inability to meet parking requirements or that it cannot 
be redeveloped physically for any purpose under the current zoning classification because of its 
configuration coupled with the D4/B-3 mixed use and parking requirements. 

The Applicant makes the following assertions regarding parking requirements: 

Contrary to what was assumed by the Planning Board, because 
the Property is not in the Parking Assessment District .. . it 
currently has no possibility of providing off-street parking on the 
premises. In fact, it is currently non-conforming and cannot 
comply with Article 4. 46 of the Zoning Ordinance (Off-Street 
Parking Spaces Required) Letter, p. 2 

*** 

The off-street parking requirements for this Property make the 
engineering and design of a mixed-use D-4 seriously impractical 
if not impossible. Letter, p.3 

*** 

Not only will the Applicant lack the required area within which 
to locate all of the mixed uses with a first-floor retail mandate, 
the Applicant also is absolutely hamstrung by the off-street 
parking requirements for this site. The maximum use of the 
underground area will not yield enough parking spaces for a 
building designed to current zoning. Rezoning the Property to 

the D-5 Zone will allow more vertical space within which to 
accommodate a mixed-use building together with the required 
parking for all permitted uses. Letter, p. 3 

*** 

There are serious difficulties with building an underground 



garage within the D-4 design parameters that is deeper than two 
levels .... Consequently , any such garage is limited to 
approximately 60 parking spaces. Letter, p. 5 
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Based upon the first quote above, the Applicant appears to be stating that the property as it 
currently exists cannot support any or very limited off-street parking. Even if that is true, under 
Section 4.45 (G) 2 and 4 of the zoning ordinance, off-street parking can be provided within 100 
feet of the site or via shared parking arrangements. The Applicant claimed in its CJS that it has an 
agreement with the 555 Building for the use of 45 parking spaces. The Applicant could also apply 
for parking variances. If the application of the parking provision of the zoning ordinance prevents 
the property from being used, the likelihood of necessary variances is extremely high. 

The next four quotes appear to be referring to a redevelopment under the D4 overlay district 
requirements. The Applicant essentially makes the logically challenged argument that because it 
is outside of the PAD it needs to develop a project that requires even more parking to meet the off 
street parking requirements. The Applicant's proposed use shows a three level underground 
parking facility with 100 spaces and an agreement with the 555 Building for 45 more spaces.3 The 
Applicant does not explain the discrepancy between its proposed plan and its new claim that any 
underground garage is limited to approximately 60 parking spaces because of D4 design 
regulations. However, the same 04 design regulations that would apply to an underground garage 
in the D4 district also apply in the 05 district. The 05 zone does not provide any relief from the 
design issue. The Applicant, however, asserts that it could meet the parking requirements if it could 
construct a 9 story building but it cannot meet the parking requirements if it constructs a 5 story 
building. If the' site can only accommodate 60 parking spaces rather than the 100 spaces that the 
Applicant originally represented, it defies explanation how a taller building is better able to meet 
even greater parking requirements. Moreover, if there is a design requirement which hampers 
providing more onsite parking, that is a variance and not a zoning issue. 

The Applicant also does not explain whether it means that if restricted to five stories, it 
cannot develop its preferred 98 hotel units, 29 residential units and a first floor coffee shop/ hotel 
lobby. The Applicant asserts that it is needs more height because it cannot possibly fit mixed uses 
and meet parking requirements on it site if limited to 5 stories. According to its proposed plan, 
however, it can fit approximately 21-26 hotel roo_ms per floor and 13 res_idential units per floor.It 
is unclear if the Applicant is now claiming that it can only build a two level underground parking 
garage rather than a three level underground garage. In either case, it does not affect the above 
ground height of the building. The Applicant likely could develop a 5 story mixed use building 
with for example 70 hotel units, 13 residential units and the same size lobby/coffee shop as 
proposed. A 5 story development with these specifications might require 73 parking spaces for 
the hotel, approximately 13-16 spaces for the residential uses (depending on the number of rooms) 
and 12 spaces for the lobby/coffee shop. Even if the Applicant could only fit 60 spaces onsite, it 

3 The A,Pplicant appears to have made some mistakes in its parking analysis. For example 
the residential parking requirement under B-3 is 1 space for a 2 room dwelling and 1.25 spaces for 
a dwelling that has more than 3 rooms. The Applicant claimed that it needed 1.25 spaces for 26 
apartments and 1.5 spaces for 3 apartments for a total of 3 7 spaces. The actual requirement is 29. 75 
spaces for 29 units. 
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could provide 105 spaces with the 555 Building parking agreement for 45 spaces. 

The Applicant also has not explained whether it has explored the possibility of parking 
variances. A good argument exists that it should not have to provide any parking spaces for the 
lobby/coffee shop. The users of those retail spaces will likely be hotel guests or neighboring 
occupants who can easily walk to the coffee shop. The coffee shop likely will not be a destination 
spot for the motoring public. It is also likely that the hotel would not always be at full capacity 
which could provide a basis for obtaining additional parking variances. The City also is in the 
process ofreviewing parking requirements for residential uses and possibility eliminating them for 
a site such as the Applicant's property. 

Therefore, the answer to not being in the PAD is not to create taller buildings with higher 
density that requires more parking. The more reasonable solution is developing at lower densities 
with lower parking requirements and applying for any needed variances. 

The Planning Board Appropriately Decided to Table Consideration of the CIS and 
Preliminary Site Plan Review 

The Applicants second supplemental explanation under Sec. 7. 02(B){2)(b)(ii) of "why 
the existing zoning classification is no longer appropriate" essentially contains a confused diatribe 
regarding the Planning Board's decision to table consideration of the CIS and preliminary site plan 
review until after the City Commission acted on the rezoning request. It also discusses the ability 
to develop and use the property under the existing classification, which was addressed above in 
this letter. The Applicant also claims under this section that the Board was misled to believe that 
the D5 overlay zone only applies to existing buildings taller than five stories. That issue has also 
been addressed earlier in this letter. 

First, the Planning Board correctly voted not to review the CIS or proposed site plan until 
and unless the rezoning was granted. There is no legal or factual basis for the CIS and preliminary 
site plan review until the petitioner secures the rezoning necessary to develop the property as 
proposed. In fact, it is an elementary zoning and planning principle that neither a planning board 
or legislative body should ever consider a particularized site plan at the rezoning stage unless the 
rezoning is conditional or part of a planned unit development. The reason is that the municipality 
is supposed t~ be making the rezoning decision based upon whether the general zoning 
classification is appropriate for the property and not whether any specific proposed plan is 
appropriate for the property. Another reason is because once the land is rezoned, the land owner 
cannot be tied to any specific site plan. The owner is free to develop the land under any provision 
of the new zoning classification. It would have been an error if the Planning Board had 
recommended rezoning based upon the CIS or site plan or had been unduly influenced by the 
proposed use for the site in making a decision. 

Second, the Applicant's assertion that the Michigan Zoning Enabling Act, MCL 125.3101, 
et seq ("MZEA") requires that rezoning decisions be made according to a site plan is inaccurate 
and nonsensical. The MZEA provides that a zoning ordinance must be "based on a plan designed 
to promote the public health, safety and general welfare ... " (emphasis added) This means that the 
zoning ordinance itself and any amendments to it must be based - not on a site plan for the 
particular use of a single parcel of property - but upon a general land use plan, like the 2016 
Birmingham Plan. The MZEA does not require site plans for rezoning property. It does require 
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site plans for the approval of special land uses and planned unit developments. A site plan ensures 
that property is developed consistent with ordinance requirements. The Planning Board did not 
prejudice the AIJplicant in any way by not reviewing a proposed site plan for a zoning that did not 
exist for the site. The rezoning of property is a legislative rather than administrative act and 
depends on the implementation and furtherance of general policies. It does not depend on a site 
plan for a single parcel of property. 

The Applicant Failed to Support that the Rezoning Will Not Be Detrimental to 
Surrounding Properties 

The Applicant's supplemental explanation of why the proposed rezoning will not be 
detrimental to surrounding properties relies on its factually inaccurate statement that the City 
intended that the D5 overlay zone apply to the Applicant's property and that the Birmingham Place 
owners will not be harmed by the rezoning. 

First, as previously discussed, the history of the D5 zone indisputably supports that the clear 
intent of the D5 zone is only to apply to existing buildings taller than five stories. It should be 
noted here however that the Applicant's Letter very misleadingly takes Ms. Ecker's comment 
regarding new construction in the D5 zone completely out of context. All the participants in the 
D5 ordinance amendment process understood that the new construction provision was added for 
the benefit of the 555 Building. The language regarding new construction was not meant for 
property that had no existing height nonconformity that the D5 ordinance amendment was 
addressing. 

Second, the Birmingham Place owners maintain their position that the proposed rezoning 
will be detrimental to the use and enjoyment of their property. A vast majority of the residential 
condominium owners, even those whose views will not be impacted, are opposed to the proposed 
development for many reasons that will be brought to the Board's and Commission's attention. 

The Board Did Not Fail to Make Required Findings of Fact or Misapply the Rezoning 
Standards 

The Applicant further claims that the Planning Board failed to make the required findings 
under Ordinance Section 7.02(B)(5.). Its primary complaint is that the ordinance al.legedly does not 
require the Planning Board to determine whether the property can be used as zoned. This is 
splitting hairs. 

Section 7.02(B)(5) (d) of the zoning ordinance requires that the Planning Board make 
findings of fact regarding "[t]he suitability of the property in question to the uses permitted under 
the existing zoning classification." Asking the Applicant why it cannot use the property as zoned 
is simply a way of determining whether the property is suitable for the uses permitted under the 
existing zoning ordinance. 

Second, the Applicant claims that the Planning Board should have examined the 
appropriateness of the current zoning and not whether the Applicant could develop under this 

' category. Again this is splitting hairs because it is the same question. The zoning may be 
inappropriate as applied to this site if the Applicant cannot develop or use its property under this 
classification. If the property can be used and the zoning classification still furthers master plan 
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goals and the public interest then it remains appropriate. The only difference between the D4 and 
D5 overlay zones is building height. The uses are the same. The Applicant's only argument that 
conditions changed is the rezoning of Birmingham Place and the 555 Building. However that 
rezoning has not changed any existing land use patterns. The rezoning recognized existing land 
uses that had become nonconforming because of building height policies that changed after those 
taller buildings were constructed. Birmingham Place is as tall now as it was when it was rezoned 
to D5. The rezoning merely normalized the existing heights of the affected buildings. 

A community generally should preserve its master plan and existing zoning unless the zoning 
classification no longer furthers the master plan goals or is no longer suitable for the site because 
of changed conditions and development patterns. The City certainly can adopt new master plan 
goals but should not make sweeping changes to the City's land use plan through its zoning 
ordinances alone without first studying the issue of increasing building heights. The planning study 
is supposed to' precede such zoning changes because the Zoning Enabling Act mandates that 
zoning be based on a plan. There has been no official study or public notice of any plan to allow 
more than 5 stories on the West side of Woodward. Moreover, the City weakens its master plan 
and its ability to defend it in court when it approves rezoning that is inconsistent with the plan. 
The proposed rezoning was not consistent with the 2016 Plan which reflects a policy decision to 
limit the height of buildings in the Downtown Overlay Zone to five stories. It is true that the City 
has since allowed taller buildings in the Triangle District but that new zoning was accomplished 
according to the Triangle District Plan. Therefore, when asked to depart from the 2016 Plan as it 
applies to the West side of Woodward, the City is well within its rights to require that the proponent 
demonstrate that the property cannot physically or viably be developed as zoned. To suggest 
otherwise ignores established zoning law and planning principles. 

CONCLUSION 

The Applicant has not provided any new information that should change the Planning 
Board's original and correct recommendation to rezone the property to the D5 overlay 
classification. It is beyond dispute that the D5 ordinance was meant only to apply to existing 
buildings over 5 stories or existing sites that contained buildings over 5 stories. The Planning 
Board determined when it drafted the D5 ordinance that it would not address the future 
development of any other parcels in the Southern Gateway. It would be unfair and a failure of 
process for the Planning Board to ignore that history because the public will then have been misled 
by the process to enact the D5 ordinance. It is customary for the City to involve the public in any 
study to raise building heights as it did in the Triangle District. 

Moreover, the Applicant made no effort to demonstrate that the D4 ordinance is 
unreasonable or unworkable as applied to its property. It has not made any credible case to support 
the rezoning request. At the June 27, 2018 hearing, the Applicant claimed that he could only make 
the site work with a hotel and in order to develop a hotel "I need to fit everything into this package 
that the hotel wants." (emphasis added) This is the very reason why the City cannot rezone 
property based upon a proposed use. The issue is not what this particular hotel wants and the City 
cannot guarantee by rezoning the property that the hotel will even go through with the 
development. The issue is what does the existing zoning allow and can any of the allowable uses 
be reasonably developed consistent with the City's land use polices as reflected in the 2016 Plan 
and its zoning ordinance. 
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The Planning Board, therefore, must recommend a denial of this opportunistic and 
improper rezoning request. 

Very truly yours, 

~K.. ~~ 
Susan K. Friedlaender 



EXHIBIT A 

TIMELINE AND SUPPORTING MATERIALS REGARDING THE EVOLUTION OF 
THE INTENT AND PURPOSE OF THE D5 OVERLAY ORDINANCE 

INTRODUCTION 

It is impossible to read through the history of the D5 ordinance and arrive at a good faith 
conclusion that Birmingham Place has mischaracterized the purpose of its enactment . The facts 
and history of the D5 ordinance, and its plain language, leave no doubt that the final and enacted 
draft was concerned only with existing buildings which were non-conforming due to height over 
5 stories and setbacks. In fact, the only direction that the City Commission gave the Planning 
Board regarding the drafting of a new overlay ordinance was to find a way to allow the renovation 
and expansion of legal nonconforming commercial buildings. Although the Planning Board 
discussed several different approaches to help the 555 Building overcome its nonconforming 
status, which included taking a broader look at the Southern Gateway area, the Planning Board 
ultimately decided to deal only with three nonconforming taller buildings: The 555 Building, 
Birmingham Place and Merrillwood. It settled on dealing only with nonconforming commercial 
buildings over 5 stories because there was no consensus on how to address the development of 
other parcels on the West side of Woodward that did not have the height nonconformity. This is 
why it would be completely improper to rezone the Applicant's property to D5. The rezoning 
would pose a serious question regarding whether the Planning Board properly notified the public 
and City Commission regarding the intent and application of the D5 ordinance. 

June 10, 2015 Planning Board Study Session 

In the spring of 2015 the owners of the 555 Building submitted a request to amend the 
zoning ordinance and create a new D5 overlay district for buildings over five stories. The owners 
proposed the ordinance after the building department found "that any changes to the existing legal 
non-conforming building would increase the nonconformity, and thus be prohibited unless 
numerous variances were approved." (2015-06-10 Minutes from Planning Board Study Session) 

When first presented with several different drafts of the proposed D5 ordinance, the 
Planning Board discussed that the proposed amendment "should be viewed not only as to 
how it applies to 555 S. Old Woodward Ave., but possibly to other properties as well." Id. 
The reason for this cautious approach was to counter any charges of spot zoning or undue 
favoritism. The dilemma that emerged, however, was the valid concern about applying the 
ordinance to other properties without further study: (Emphasis added) 1 

Mr. Koseck noted there are all kinds of non-conforming buildings 
in the City and he doesn't think the goal is that they should all go 
away and become conforming. That is why the Board of Zoning 

1 Please note that the reason for the inconsistency of referring to the "D-5" and "D5" overlay zone 
throughout this letter is because while the Zoning Ordinance uses the "D5" appellation, the minutes 
and other writers often use "D-5" designation. This writer chooses to use the official Zoning 
Ordinance version. 



Appeals exists. He is in favor of improvements being made to the 
building, but as the applicant makes enhancements he (page 7) 
hopes they would go further to be more in compliance with D-4, D-
3, D-2, and D-1. It scares him to expand D-5 beyond the limits of 
this property without further study." Id. 

Chairman Clein thought of this as an opportunity to take a look at 
this building along with several parcels in the context of future 
development. If Bruce Johnson, Building Official, and Tim Currier, 
City Attorney, would come to a Planning Board meeting and are on 
board, he would be in favor of providing some relief in a unique 
situation; but he just doesn't want to do it capriciously. The 
Ordinance standards were put in place for a reason and he would be 
supportive of fitting them into the context of a building that 
obviously is not going away, in order to help make it better. 

Ms. Whipple-Boyce was also in support of helping to make this 
Gateway building better looking. She thought also that it would be 
helpful to have Messrs. Johnson and Currier come to a Planning 
Board meeting. She could not imagine why the Planning Board 
could not somehow help the applicant to get their building re
skinned in some other way. Further, the ordinance proposal should 
not include some of the things that the board does not want to have 
in the City. 

Ms. Lazar was in full support, as well, of trying to do something 
with the building. However, she didn't see how this board could 
whip up a new ordinance in a short period of time. It concerns her 
that what might be applied to this building could become applicable 
to some other sites which would not be appropriate. She would 
rather try to help the applicant get to where they need to be with this 
building" Id. 

July 7, 2015 Planning Board Study Session 

At the next study session, the Planning Board continued discussions regarding whether to 
target a larger area between Hazel and Brown or limit the application of the new ordinance to the 
555 Building. 

Mr. Williams summed up the discussion by saying the board wants 
to go the conforming route and use the SLUP process to do it. Maybe 
the applicant won't get everything but they can probably get a 
substantial achievement through the combination of the new MU 
classification plus SLUP exceptions for what they get as ofright and 
what they get as a bonus. Ms. Ecker noted that is consistent with 
what the City does in other districts and what has been approved by 
the City Commission. This is a methodology that gives the Planning 
Board flexibility. It was the consensus that staff should work on 
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crafting something to that effect, taking the 555 Bldg. separately so 
that it gets through the City Commission. 

September 9, 2015 Study Session 

At the next study session, Ms. Ecker summarized the process as follows: 

The applicant is seeking to rezone the 555 S. Woodward Ave. properties from the existing D-4 
Overlay zoning classification to the proposed D-5 Overlay zoning classification, which would 
essentially render the existing building as a legal, conforming building that could then be renovated 
and expanded." (2015-09- 09 Minutes, p. 9) 

The Planning Board continued to ponder the scope of the work and whether it should go 
beyond dealing only with the 555 Building. Mr. Williams suggested creating a D5 district for the 
555 Building and a D-6 District for other locations which might be nine stories. Id. at p. 10. 

The Planning Board failed to reach a consensus or agreement with Mr. Williams suggestion. 

September 30, 2015 Planning Board Study Session 

At the next study session, the purpose of the proposed ordinance was characterized as 
follows: 

Ms. Ecker explained that in order to renovate and expand the 
existing building, the owners of the 555 S. Old Woodward Building 
are requesting a Zoning Ordinance amendment to create a new D-5: 
Downtown Gateway Over Five Stories zoning classification in the 
Downtown Birmingham Overlay District. The proposal then is to 
seek rezoning of the 555 S. Woodward Ave. property from the 
existing D-4 Overlay zoning classification to the proposed D-5 
Overlay zoning classification, which would essentially render the 
existing building as a legal, conforming building that could then be 
renovated and expanded." (2015-09-30 Minutes, pp 10-11) 

The Planning Board again discussed creating two new overlay zones to address not only 
the nonconformity issue but also to address other property in the Southern Gateway area. The 
Planning Board continued to debate the expanded approach and could not reach a consensus. 

Ms. Whipple-Boyce said it is important to try to help the applicant 
have some sort of zoning classification so they can move on with 
their project. However, she also does not want to see 168 ft. up and 
down Woodward Ave. She is not sure that looking at the whole 
area is even appropriate. So maybe just work with this building 
and give them a zoning classification. Steer the applicant toward 
having their building conform with the sort of downtown standards 
that the board hopes to have; which for example, isn't the garden 
level. If they want to continue to have these when they come forward 
with a new plan that is when they can go to the BZA. (Emphasis 
Added) 
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*** 
Mr. Share was in favor of having the applicant first exhaust their 
remedies. If the BZA doesn't provide them with the relief they need 
and this board concludes that it is really critical, then maybe the 
board changes the ordinance, takes the heat for it, and tells everyone 
it is because they don't want the building to fall down. 

*** 
Chairman Clein said he is not hearing any clear direction so the 
board needs to bring this back because it is a complicated issue. 
(Emphasis Added) 

The Owner's attorney assured the Planning Board that providing the 555 Building with 
relief would not be spot zoning. 

January 17, 2016 Planning Board Study Session 

At the opening of the study session, Ms. Ecker recounted the history of the ordinance 
amendment and rezoning request. She explained that the 555 Building not only wanted to renovate 
the existing building but the owners also wanted to add "an addition to the south of the 
existing residential tower for new retail space and residential units." (Emphasis Added) 

In order to renovate and expand the existing building, the owners of 
the 555 S. Old Woodward Building are requesting a Zoning 
Ordinance amendment to create a new D- 5: Downtown Gateway 
Over Five Stories zoning classification in the Downtown 
Birmingham Overlay District which would essentially render the 
existing building as a legal, conforming building that could then be 
renovated and expanded." (2016-01-17 Minutes, pp 3-4) 

Ms. Ecker also recounted that as of the last study session the Planning Board could not reach a 
consensus regarding whether to deal only with the 555 Building or look at properties along 
Woodward north to Brown Street: 

There was no consensus on whether only the 555 S. Old Woodward 
Ave. property should be placed in a new overlay classification or 
whether this should extend north to Brown St. along Woodward 
Ave. 

The minutes from the study session show that the Planning Board continued to debate 
whether to include properties other than the 555 Building in the proposed overlay district: 

Mr. Share thought there are two separate questions. One relates to 
the 555 Building and whether or not it ought to be allowed to 
become conforming; separately, there is a question about general 
planning principles. 
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Mr. Boyle's opinion was there are three issues: the building itself; 
the corridor; and thirdly how to move forward with the details on S. 
Old Woodward Ave. 

Mr. Williams stated the board should focus on the 555 Building and 
come up with a practical solution. The problem is that the building 
isn't right and it needs to be improved. 

Ms. Whipple-Boyce said the question is whether a new zoning 
classification needs to be created, or can the applicant go through 
the variance process and achieve the same result. 

Understandably, the owners of the 555 Building wanted to move forward with their request. 
The owners' attorney reiterated that the Owner was requesting that "the Zoning Ordinance be 
amended to accommodate their building; and second that the zoning map include the petitioner's 
property." (Emphasis added) The attorney did not believe that accommodating the building would 
be spot zoning, meaning that the Planning Board did not have to concern itself with anything other 
than moving forward on an ordinance that would apply only to the 555 Building. 

Additionally, he [Mr. Rattner, the attorney] emphasized this is 
certainly not spot zoning. The idea is to modify the ordinance to 
make a nonconforming building one that should obviously be 
conforming in order to allow the owner to make improvements. Mr. 
Rattner requested that the proposed ordinance be moved forward to 
a public hearing. 

The Planning Board was persuaded and concluded that it needed to focus on the 555 
Building and leave discussion of the corridor for another day. 

Chairman Clein summarized that the board has come to the 
conclusion that it needs to focus on the 555 Building. The rest of the 
corridor is a different discussion. The board concluded that a sub
committee consisting of Ms. Ecker, Mr. Rattner, the City Attorney, 
and two board members could have a discussion on this in an open 
meeting forum. Mr. Share and Mr. Koseck volunteered to represent 
the Planning Board in the deliberations. 

There was one public comment which shows that this member of the public understood 
that the Planning Board would not be making any new and sweeping changes but only be focusing 
on how to help the 555 Building. 

Mr. Paul Reagan, 997 Purdy, said he is encouraged by the 
discussion. No one wants the building to deteriorate. He is glad that 
the Planning Board is not going beyond what was asked for, 
which is to restore the building. That is about how far it should 
go. Right now there is real competition for parking on S. Old 
Woodward Ave. Imagine what expanding the density of that 
building would do to the neighborhood. Lastly, he was shocked to 
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hear the petitioner had a hand in drafting ordinance language for 
rezoning. (Emphasis Added) 

The Planning Board decided to establish a sub-committee to work on the new ordinance 
amendment. The sub-committee did not present its findings and proposals until September 2016. 
In the interim however the Planning Board obtained direction from the City Commission regarding 
dealing with the important issue of nonconforming commercial buildings. 

June 20, 2016 Joint Session with City Commission 

The Planning Board presented several land use items to the City Commission at the joint 
session with the understanding that if the City Commission wanted further discussion the matter 
would be submitted at a subsequent meeting for more formal direction to further study and address 
the issue. (See 2016-06-13 Memo from J.A. Valentine to City Commission.) Mr. Valentine also 
submitted a more detailed memo to the City Commission dated June 14, 2016 which in part 
described the issue of "Existing Commercial Non-Conforming Buildings" and asked the 
Commission whether the issue merited further discussion. (See June 14, 2016 Valentine Memo.) 

The representation made to the City Commission was that the Planning Board 
wanted to address the 555 Building and other existing non-conforming buildings like 
Birmingham Place and Merrillwood. There was no representation that the Planning Board 
would address extending the proposed new overlay ordinance to buildings like the 
Applicant's building that was not in danger of losing substantial value like the 555 Building 
if forced to redevelop only by losing substantial building height. 

July 25, 2016 City Commission Meeting 

Ms. Ecker attended the City Commission meeting to get the Commission's formal direction on 
how the Planning Board should proceed on the planning issues raised at the joint meeting. 

Ms. Ecker represented to the Commission that the Board was only looking for ways to deal with 
existing nonconforming commercial buildings and not to create a new ordinance that would allow 
existing sites without any height non-conformity to construct new buildings under the proposed 
zoning district. The ordinance was not intended to deal with new development that could conform 
to the existing zoning classification. Ms. Ecker stated: 

if a review of all the buildings in town was done, one would find 
something slightly non-conforming on many of the buildings that 
were built, especially if they were built prior to the sixty's when the 
zoning ordinance came into effect. She noted specifically buildings 
such as the Merrillwood Building, Birmingham Place, and the 555 
building in regards to the height and bulk of the buildings. She 
explained that the discussion at the workshop was that there should 
be some regulation in the zoning ordinance that allows for some 
maintenance or renovation to those types of buildings when they are 
already nonconforming. (Minutes, p. 6) 

*** 
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Mayor Pro Tern Nickita stated that this was an issue that the Commission wanted to 
address. 

He questioned if the City is looking at identifying a district or a 
series of buildings throughout the City. Ms. Ecker explained that 
this is to establish a procedure where if there was a nonconforming 
building in the City and whichever way it is non-conforming, it 
would give the owner a way to make changes to modernize that 
building. (Minutes, p. 6) (emphasis added) 

The City Commission gave the following direction to the Planning Board: 

MOTION: Motion by DeWeese, seconded by Bordman: To review 
the non-conformance provisions pertaining to commercial buildings 
to provide specific requirements, considering a new zoning category 
or categories, that allow for changes to non-conforming buildings 
for the maintenance and renovation of existing buildings consistent 
with those permitted for residential buildings and structures. (Id.) 

The City Commission's specific directive relative to any new zoning category was to allow 
for changes to non-conforming buildings and for their renovation and maintenance. It was not to 
create a new overlay district that allowed any property the option to build taller than 5 stories. 

August 10, 2016 Planning Board Meeting 

Ms. Ecker briefed the Planning Board on the City Commission's directives regarding the 
planning issues addressed at the joint meeting. She reported that that the Commission directed the 
Planning Board as follows: 

3) Existing Commercial Non-Conforming Buildings - to review the 
non-conformance provisions pertaining to commercial buildings to 
provide specific requirements considering creating a new zoning 
category or categories to allow for changes to nonconforming 
buildings for maintenance and renovation consistent with those 
permitted for residential buildings and structures. (Minutes, p.5) 

*** 
Ms. Ecker suggested creating a win-win situation by offering the 
ability to renovate or to add an addition, but the City would get 
something in return. Ms. Whipple-Boyce said it would be nice to 
have this in place ahead of time for buildings like 555 Woodward 
and Merrillwood. Chairman Clein thought the board could 
consider new zoning categories if there are specific areas that 
need it; but they can also consider generic language changes. 
Look at the non-conforming buildings first. ( Id. )(Emphasis 
added) 
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September 14, 2016 Planning Board Meeting 

At this meeting, the Planning Board resumed the discussion of non-conforming building 
regulation under the City Commission's parameters which did not include allowing sites with 
buildings under 5 stories the ability to go higher than 5 stories. 

Ms. Ecker, along with the attorney for the 555 Building, suggested that instead of creating 
a new overlay district, the Planning Board could recommend amendments to the B-3 zoning 
ordinance that would render not only the 555 Building but also Birmingham Place as conforming 
buildings. 

It was during the discussion to amend the B-3 ordinance that the only reference to 
Mountain King is recorded in any public document concerning the D5 zoning amendment: 

Ms. Ecker stated that the 555 Building, Birmingham Place and 
Mountain King were the only properties in the City zoned B-3 in the 
underlying D-4 Zone. She suggested an option that would amend the 
regulations for height and setback similar to what they were when 
the buildings were approved. Mr. Williams wanted to limit the 
focus on just the 555 Woodward Bldg. as he thinks it needs to be 
approved. (Minutes, p. 5) (Emphasis added) 

Ms. Ecker noted this option would allow the applicant to have a 
conforming status and apply for financing to do an expansion and 
improvement on the building. It would allow them to do an addition 
to the south and come to zero setback, and to go up to match the 
height of the building that is there. What it would not do is force 
them to address the issue of the garden level or the dead zone along 
Woodward Ave. However, it would permit them to address that. Id. 

Ecker was mistaken regarding the number of parcels zoned B-3. The Power House Gym 
property is also zoned B-3. Regardless, it should be clear that the only reason Ecker mentioned 
Mountain King was to promote the idea that changing the B-3 zoning would alleviate any concern 
about spot zoning and at the same time would not open the door to many other parcels being able 
to take advantage of the amended ordinance. However, there was no support for the B-3 
amendment option. 

Mr. Koseck was in favor of allowing the building to continue to be 
updated but that doesn't mean it should be permitted to grow. Any 
add-on to the south would have to meet the current Ordinance." 

*** 
Discussion concerned whether B-3 zoning that allows 
Birmingham Place and Mountain King to reach 168 ft. in height 
would be a hard sell to the public. The conclusion was they could 
not sell it on more than one piece of property. Mr. Williams 
proposed they go back to a previous zoning for the 555 Building that 
existed 45 years ago. He didn't think it should include any other 
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property. Because of that they would not be making a special case 
for this building in the form of spot zoning. The legal argument is 
that it would be remedying a wrong. (2016-09-14 Minutes, p. 
5)(Emphasis added) ( Minutes, p. 5) (Emphasis added) 

September 28, 2016 Planning Board Meeting 

Ms. Ecker provided background information including that at the last study session the 
Planning Board "resumed their discussion regarding legal nonconforming buildings." The result 
was that "after much consideration" the Board directed the Planning Staff to meet with the 555 
Building applicant to draft proposed ordinance language that addressed "the improvement of 
commercial buildings throughout the City, and also specifically addresses the legal, non
conforming status of three buildings downtown." (2016-09-28 Minutes, p. 3) 2 

It is clear that by this meeting the Planning Board was only discussing a draft of the D5 
overlay ordinance that gave the 555 Building, Birmingham Place and Merrillwood conforming 
status and nothing more. According to the minutes, the approach, with which the 555 Building 
applicant agreed, "was first to create a D-5 Zone, and second to recommend rezoning of one or 
more properties into the new D-5 category. This would allow the board to have further discussion 
on whether they want it to be the 555 Building property, or include the Birmingham Place and the 
Merrillwood Building, which are also non-conforming with regard to height." (Id. at p. 5.) 

It is also very clear that the Planning Board intended that the D5 language regarding new 
development in the D5 zone was for the benefit of the 555 Building owners, who expressed 
throughout the process that they wanted the right to use their vacant property for a new building 
that could be built as tall as the 555 Building. The only issue was whether building higher than 5 
stories would require a special land use permit. 

Chairman Clein summarized that the language would make any 
property that is put into the D-5 Zone legal and conforming as to 
height and setback. It would allow expansions as part of building 
maintenance. Undeveloped portions of the property could be built 
upon so long as it meets the D-4 Overlay standards. The south side 
of the 555 Building still needs to be resolved." (Id.) 

Mr. Williams did not agree with limiting the south side to five 
stories. However, anything built above five stories would require a 
Special Land Use Permit ("SLUP"). Mr. Share was in favor of tying 
all of the expansions to a SLUP. Chairman Clein felt the D-4 
controls are in place and any expansion must conform. Mr. Share 
thought the City should have some control over how changes get 
made. Mr. Koseck liked the SLUP because it allows the City to 
control the design to meet the spirit and intent of the D-4 Zone. Mr. 
Jeffares agreed. (Id.) 

2 As stated, the Planning Board also amended Section 6.02 so that it applied to nonconforming 
commercial and residential buildings. 
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The 555 Building owner's Attorney responded to the discussion as follows: 

Mr. Richard Rattner, Attorney, represented the applicant. He said 
they are almost there with allowing the 555 Building to be 
conforming in all respects. Secondly, the proposed expansion 
language is fine. Third, they would like to see the height of a new 
building being constructed in the D-5 Zone be up to but not 
exceeding the height of the building immediately adjacent or 
abutting it. That means the south building cannot be any higher than 
the 555 Building. They would like to do that without a SLUP. (Id.) 
(Emphasis added) 

October 28, 2016 Planning Commission Meeting 

At this meeting, the Planning Board set a public hearing for making a recommendation on 
the amendment of the 05 ordinance and the proposed rezoning of the 555 Building to the new 
zoning overlay district category. 

First, Ms. Ecker provided a recap which reiterated that the proposed 05 classification 
would accomplish two goals: (1) render 555 S. Old Woodward a legal conforming structure and 
(2) allow a new addition at the south end of the building that could be built as tall as the adjacent 
structure. (2016-10-26 Minutes, p. 4) 

Ms. Ecker also suggested that the Board should recommend rezoning Birmingham Place 
and Merrillwood to the 05 classification because they were also nonconforming in building height. 
The consensus was to contact the owners before including them. There was no suggestion that they 
contact the owner of the Mountain King property or include that property in the rezoning because 
the Mountain King property did not contain an existing building over 5 stories. 

The decision to include Merrillwood in the rezoning further establishes that the City 
did not intend the DS Overlay ordinance as part of any general development incentive for 
the South Woodward Gateway as the Applicant has represented to the Board. Merrillwood 
is not located in the South Woodward Gateway. The Planning Board included Birmingham 
Place and Merrillwood because the only purpose of the DS overlay district is to provide legal 
conforming status to existing buildings over 5 stories. 

December 14, 2016 Planning Commission Meeting 

At this meeting, the Planning Board held a public hearing on the proposed 05 amendment 
and the rezoning of the three nonconforming buildings. Ms. Ecker explained that the Planning 
Board set the public hearing "with the goal of bringing several non-conforming buildings in 
Birmingham into compliance. The proposed ordinance amendments would add a new D-5 
classification to the Downtown Overlay Zone which would allow buildings that are currently non
conforming to be considered legal in regards to setbacks, number of stories, and height. The new 
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D-5 zone would also allow additions or new construction in the D-5 to match the height of abutting 
or adjacent buildings." (2016-12-14 Minutes, p. 3) (Emphasis added)3 

It should be obvious that Ms. Ecker would have notified the public that the new D5 
classification could be applied to any property in the City whether or not it was nonconforming in 
height if that was the intent of the new ordinance. The failure to notify the public of that intent is 
another reason why the Planning Board must again deny recommendation of the rezoning request. 
In fact, a resident, who was concerned about the impact on parking demand commented that he 
did not believe that residents really understood what was being considered. If what was being 
proposed was other than what has been represented as the goal of the amendment, there has been 
a serious breach of the public trust. 

February 13, 2017 City Commission Public Hearing 

At this meeting, the City Commission held a public hearing on the D5 ordinance 
amendment and rezoning. The planning department briefed the City Manager prior to the hearing. 

In a Memorandum dated February 6, 201 7 from Senior Planner Matthew Baka he reminded 
the City Manager that the Planning Board and City Commission discussed the issue of legal non
conforming commercial buildings at the June 2016 joint meeting. 

The Memo further provides that the Planning Board held a public hearing 

to consider Zoning Ordinance amendments with the goal of 
bringing several non-conforming buildings in Birmingham into 
compliance. The proposed ordinance amendments would add a new 
D-5 classification to the Downtown Overlay Zone which would 
allow buildings that are currently nonconforming to be considered 
legal in regards to setbacks, number of stories, and height. The new 
D-5 zone would also allow additions or new construction in the D-
5 to match the height of abutting or adjacent buildings. (Memo, p. 
1.) (emphasis added) 

The Memo advised only that the goal of the zoning ordinance amendment was to render 
several buildings legally conforming structures. The Memo would have alerted the City Manager 
if the intention was to allow new construction on sites that did not already contain a building 
greater than 5 stories. 

The minutes from the February 13, 2017 public hearing show that City Planner Ecker 
advised the Commission that with respect to the new D5 classification and rezoning of the three 
buildings: 

[The impact of the amendments would make the three buildings 
legal conforming buildings, and they would be allowed to be 

3 As stated, the Planning Board also recommended amending Article 6, Nonconformances, Section 
6.02 by removing the limitation that the extension or expansion of nonconforming property applied 
only to residential property. 
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extended or enlarged with a Special Land Use Permit. If a new 
building was constructed, it could match the height of the existing 
building with a Special Land Use Permit. 

The new category would deal with existing buildings located in the 
D5 zone. This change enables applicants to obtain funding for 
significant renovations or improvements as a legal conforming 
building. The second part allows expansion with the restriction to 
meet the overlay. (Minutes, p. 15) 

First, Ms. Ecker unmistakably represented to the City Commission that the proposed D5 
ordinance would apply to taller existing buildings, like the 555 Building, Birmingham Place and 
Merrillwood, and allow improvements and expansions of those buildings or sites. 

Second, Ms. Ecker also led the Commissioners to believe that only the 555 Building would 
be eligible to build a new taller building in the D5 district because of the vacant land on its site. 
Ecker advised Commissioner Boutros that the language regarding new construction of a 
building as tall as an adjacent building was inserted because "the 555 site has room where a 
new building could be constructed." (Id.) 

Ecker also assured Commissioner Hoff as follows: 

Commissioner Hoff asked if Birmingham Place or Merrillwood 
could buy the adjacent structures and then build in the space. City 
Planner Ecker said that they could not, because the properties next 
door would not have the D5 zoning classification." 

The clear inference is that neither Merrillwood or Birmingham Place could build new taller 
buildings by simply buying the next door parcels because those parcels would not have been 
eligible to be part of the D5 district. The 555 Building could construct a new building because its 
entire site would be zoned D5. 

CONCLUSION 

The history of the D5 overlay ordinance should clear up any misconception or unsupported 
assertions by the Applicant that Birmingham Place, its attorneys or any Planning Board member 
mischaracterized the intent and purpose of the D5 ordinance. The facts show that the only intent 
was to allow the renovation and expansion of existing buildings taller than 5 stories. It was also to 
allow the 555 Building the option to build on its vacant property that also was zoned D5. There 
was no intent that the City apply the ordinance to property like the Applicant's property which can 
be redeveloped under the 04 ordinance and not lose any preexisting height. As a nonconforming 
building for reasons other than being taller than 5 stories, the Applicant can seek permission to 
renovate or expand its existing buildings under Article 6, Section 6.02. 
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DATE: September 22, 2015 

TO: Planning Board Members 

FROM: Jana L. Ecker, Planning Director 

SUBJECT: Study Session on Legal Non-conforming Buildings 

Last year, the owners of the 555 S. Old Woodward building applied to the Planning Board to 
amend the Zoning Ordinance to allow the renovation of the existing building, the addition of 
new residential units along S. Old Woodward, as well as an addition to the south of the existing 
residential tower for new retail space and residential units. The Building Official had previously 
ruled that some changes to the existing legal non-conforming building may be permitted. 
However, the scale and scope of the changes that the property owner sought to implement 
would exceed what would be permitted as maintenance and thus were not permitted in 
accordance with the legal non-conforming regulations contained in the Zoning Ordinance. 

In order to renovate and expand the existing building, the owners of the 555 S. Old Woodward 
building requested a Zoning Ordinance amendment to create a new D-5: Downtown Gateway 
Over Five Stories zoning classification in the Downtown Birmingham Overlay District. The 
proposal was then to seek rezoning of the 555 S. Old Woodward properties from the existing D-
4 Overlay zoning classification to the proposed D-5 Overlay zoning classification, which would 
essentially render the existing building at 555 S. Old Woodward as a legal, conforming building 
that could then be renovated and expanded in accordance with new D5 development standards. 

On May 13, 2015, the Planning Board began discussing the applicant's proposal to create a new 
D-5: Downtown Gateway (Over Five Stories) zoning classification in the Downtown Birmingham 
Overlay District. Planning Board members discussed the desire to review the proposed 
amendment within the spirit, vision and context of the entire downtown, and not to create a 
new zoning classification around a specific building. The Planning Board did, however, 
recognize the importance of the 555 S. Old Woodward building and the need to allow 
renovations and additions to improve its presence at the south end of Downtown Birmingham. 
Specific concerns raised regarding the existing 555 S. Old Woodward building were the 
unwelcome facades of the Woodward elevation, the split level concept on the S. Old Woodward 
elevation, and the exposed structured parking. 

At subsequent Planning Board meetings on June 10th, 2015 and July sth, 2015 the Planning 
Board further discussed the ways that the building could be modified and improved as a 
conforming structure and not through the use of variance requests. The Planning Board 
indicated that they would like to craft a zoning classification or overlay expansion that allows 



the 555 Building to be renovated but also mirrors the development standards in the Triangle 
District across Woodward, which allows a maximum of 9 stories. Board members discussed 
taking a look at the 555 building along with several other parcels in the context of future 
development. It was suggested that this could be accomplished through a combination of a 
new zoning district and a Special Land Use Permit (SLUP) or the addition of a D6 zone as well, 
to differentiate permitted height north of Bowers, and south of Bowers along Woodward. The 
board reviewed multiple examples of similar "gateway corridor" districts in other cities (see 
attached), along with highlights, notes and sample ordinance language from other cities that 
were relevant. There were varying viewpoints on whether a new overlay should be created 
that included multiple properties along Woodward, and if so, which properties to include. No 
consensus was reached. 

On September 9, 2016, the board reviewed a revised draft of the proposed D5 zone. Board 
members discussed the appropriate height for buildings along the west side of Woodward 
adjacent to the Triangle District. Some board members felt that the allowable height in a new 
D5 or D6 zone should mirror the 9 stories permitted in the Triangle District on the east side of 
Woodward. Other board members felt that additions should be permitted to match the height 
of existing non-conforming buildings. The board was unable to reach consensus on how to 
proceed, and requested additional information and direction from the City Attorney on potential 
options to provide exemptions for non-conforming buildings. The City Attorney's response 
letter dated September 29, 2016 is attached for your review. 

On June 20, 2016 the issue of legal non-conforming commercial buildings was discussed at a 
joint meeting of the City Commission and Planning Board. The 555 S. Old Woodward building, 
the Merrillwood Building and Birmingham Place were referenced due to their non-conformity 
with regards to their height and bulk, and the desire to allow improvements or changes to these 
buildings. While no action was taken at the joint meeting, there was consensus that the issue 
of the improvement or expansion of legal non-conforming buildings should be studied. 

On July 25, 2016, the City Commission again discussed the issue of legal, non-conforming 
commercial buildings and directed the Planning Board to review the non-conformance 
provisions pertaining to commercial buildings to provide specific requirements, considering a 
new zoning category or categories, that allow for changes to non-conforming buildings for the 
maintenance and renovation of existing buildings consistent with those permitted for residential 
buildings and structures. 

On September 14, 2016, the Planning Board resumed their discussion regarding legal non
conforming buildings. Specifically, the Planning Board discussed the following options to allow 
changes to legal non-conforming buildings for maintenance, renovation and/or expansion: 

1. Allow Maintenance and Renovation Only of Existing Legal, Non
conforming Commercial Buildings 



Article 6, Section 6.02 of the Zoning Ordinance could be amended as follows: 

6.02 Continuance of Nonconformity 
A. Limitations: Any nonconforming building or use existing at the time of enactment 

or amendment of this Zoning Ordinance may be continued if maintained in good 
condition, but: 
1. The use shall not be changed to another nonconforming use except as 

permitted by the Board of Zoning Appeals. 
2. The use shall not be reestablished after discontinuance for 6 months. 
3. The use or building shall not be extended or enlarged except as herein 

provided. Nonconforming resideAtial buildings may be extended or 
enlarged, provided that the extension or enlargement does not itself 
violate any provision of the Zoning Ordinance. Where the extension or 
enlargement will violate any provision of the Zoning Ordinance, 
application for a variance shall be made to the Board of Zoning Appeals 
pursuant to Section 8.0l(F). 

The amendment noted above would allow for the maintenance, extension or enlargement of an 
existing legal, non-conforming building so long as the addition meets the current zoning 
standards for the existing zone district. This amendment would allow both commercial and 
residential legal non-conforming buildings to be expanded using a consistent approach. As an 
example, this approach would allow a 10 story legal non-conforming building in a 5 story zone 
district (building that is non-conforming for height only) to construct an addition. However, the 
addition could not be 10 stories in height to match the existing building, but could be built up to 
a maximum of 5 stories as currently allowed in the zone district. 

2. Allow the Expansion of Existing Legal, Non-conforming Buildings To 
Match Existing Non-conforming Conditions 

Article 6, Section 6.02 of the Zoning Ordinance could be amended as follows: 

6.02 Continuance of Nonconformity 
A. Limitations: Any nonconforming building or use existing at the time of enactment 

or amendment of this Zoning Ordinance may be continued if maintained in good 
condition, but: 
1. The use shall not be changed to another nonconforming use except as 

permitted by the Board of Zoning Appeals. 
2. The use shall not be reestablished after discontinuance for 6 months. 
3. The use or building shall not be extended or enlarged except as herein 

provided. Nonconforming resideAtial buildings may be extended or 
enlarged, provided that the extension or enlargement does not itself 
increase the degree of the dimensional nonconformance, nor 
violate any provision of the Zoning Ordinance. Where the extension or 
enlargement will violate any provision of the Zoning Ordinance, 
application for a variance shall be made to the Board of Zoning Appeals 
pursuant to Section 8.0l(F). 



OR 

Section 6.02 Continuance of Nonconformity 
A. Limitations: Any nonconforming building or use existing at the time of enactment 

or amendment of this Zoning Ordinance may be continued if maintained in good 
condition, but: 
1. The use shall not be changed to another nonconforming use except as 

permitted by the Board of Zoning Appeals. 
2. The use shall not be reestablished after discontinuance for 6 months. 
3. The use or building shall not be extended or enlarged except as herein 

provided. NoAcoAfurffiiAg resideAtial buildiAgs ffiay be exteAded or 
eAlarged, prml'ided that the e*1:eAsioA or eAlargeffieAt does Aot itself 
violate aAy pro•1isioA of the ZoAiAg OrdiAaAce. Where the exteAsioA or 
eAlargeffieAt will violate aAy provisioA of the ZoAiAg OrdiAaAce, 
applicatioA fur a variaAce shall be A'lade to the Board of ZoAiAg Appeals 
pursuaAt to SectioA 8.0l(F). A legally nonconforming structure may 
expand its square footage provided that the expansion does not 
exceed the extent of the height and/or setback in 
nonconformance. All other development standards must be met 
in the expansion. 

a. A vertical expansion of a nonconforming building or structure 
which is legally nonconforming as to one or more setback 
requirements is a permitted expansion of that nonconformity. 

b. A horizontal expansion of a nonconforming building or 
structure which is legally nonconforming as to one or more 
height requirements is a permitted expansion of that 
nonconformity. 

Both of the amendments noted above would allow for the maintenance, extension or 
enlargement of an existing legal, non-conforming building up to, but not exceeding, the existing 
non-conforming dimension. The first option listed above is more general in nature, and could 
include the expansion of any type of non-conformity (height, setbacks, FAR, density, lot 
coverage etc.). The second option listed above is limited to expanding only height and/or 
setback non-conformities. As an example, this approach would allow a 10 story legal non
conforming building in a 5 story zone district (building that is non-conforming for height or 
setbacks) to construct an addition up to 10 stories in height to match the existing building 
height and setbacks. 

3. Convert Existing Legal, Non-conforming Buildings to Conforming Using 
a Special Land Use Permit 



Another option to consider may be to convert buildings or structures in Downtown Birmingham 
that are legal non-conforming with regards to height into conforming buildings through the use 
of a Special Land Use Permit. An amendment to Article 3, Overlay Districts, or to Article 6, 
Nonconformances, could be proposed as follows: 

Conversion of Non-conforming Status: A building in the Downtown 
Birmingham Overlay District that is a legal non-conforming building or 
structure with regards to height may be deemed a conforming building or 
structure with regards to height if the property owner agrees to specific 
conditions to control the future extension, enlargement or renovation of the 
building or structure and said conditions are approved by the City 
Commission under the provisions of a Special Land Use Permit. 

This approach would allow for the extension or enlargement of existing legal, non-conforming 
buildings downtown on a case by case basis as negotiated by the City Commission. The 
amendment noted above would provide flexibility for different site conditions and would provide 
control over the parameters of future expansion based on site and neighborhood context. As 
an example, a 10 story legal non-conforming building in a 5 story zone district could be deemed 
conforming if placed under the provisions of a SLUP that establish the specific conditions for 
maximum extension or enlargement of the building in the future. 

4. Re-establish the Zoning DistrictCsl in effect when Building Permits 
were Issued for Buildings in Excess of 5 Stories Cor amend the B3 
Zoning District) to render existing buildings conforming 

Another option to consider may be to re-establish the former zoning classification(s) in place in 
the 1970's when several buildings were legally constructed greater than 5 stories in height, and 
to rezone properties with non-conforming buildings with regards to height back to this 
classification. Thus, any extension or enlargement of an existing legal, non-conforming building 
so rezoned would be permitted as anticipated atthe time of construction. As an example, a 10 
story building constructed in 1975 under a classification that permitted 11 stories in height 
could be extended or enlarged up to 11 stories in height. 

5. Create a New Zoning DistrictCsl 

Another option to consider is to create a new zoning classification(s) that would permit 
additional building height and rezoning certain properties to this classification, thus rendering 
legal non-conforming buildings or structures conforming buildings with regard to height. This 
approach has been discussed by the Planning Board over the past year, and amendments have 
been drafted to create two new classifications under the Downtown Overlay, DS and D6, to 
attempt to address the non-conforming heights of several buildings downtown. The Planning 
Board has also discussed using this approach to address sites along the west side of Woodward 
to allow additional height even for existing conforming buildings along the corridor to match the 
height permitted on the east side of Woodward in the Triangle District. The latest version of 



the draft previously discussed by the Planning Board is attached and highlighted to indicate 
areas noted for further discussion. As an example using this approach, an existing 10 story 
legal non-conforming building in a 5 story zone district could be rezoned to a new zoning 
classification to be created that would allow 10 story buildings as of right. 

At the Planning Board meeting on September 14, 2016, board members agreed that the 
improvement and maintenance of existing legal, non-conforming commercial buildings should 
be permitted, and expansion of such buildings should also be permitted consistent with 
regulations for residential buildings. Board members also discussed at length the issue of 
several legal, non-conforming buildings in the Downtown Overlay District, and the desire to 
allow improvements to those buildings as well. After much discussion, the Planning Board 
directed Planning staff to meet with the applicant for the 555 Building to craft ordinance 
language that would make existing buildings downtown conforming with regards to both height 
and setbacks, and to allow future expansion that would comply with the standards of the D4 
Overlay. 

On September 28, 2016, the Planning Board discussed draft ordinance language that proposed 
to create a D5 zone district that would render existing buildings legal and conforming with 
regards to setback and height. Board members agreed that additions or renovations should be 
permitted to existing buildings. With regards to the construction of new buildings in the 
proposed D5 zone district, there was much discussion as to whether such buildings should meet 
the 5 story maximum height in the D4 zone district, or should be allowed to match the height of 
the existing adjacent buildings. The consensus of the board was to allow additional height for 
new buildings in the D5 to match existing adjacent buildings, if the new building was 
constructed under the provisions of a SLUP. At the end of the discussion, the applicant asked if 
the Planning Board could simply waive certain requirements in the D5 zone instead of requiring 
a SLUP. Staff agreed to discuss this with the City Attorney. 

Since the September 28, 2016 Planning Board meeting, City staff has met with the applicant to 
refine the draft ordinance language. Accordingly, please find attached draft ordinance language 
for your review based on the Planning Board's direction from the last meeting that addresses 
the improvement of commercial buildings throughout the City, and also specifically addresses 
the legal, non-conforming status of buildings downtown. 

The applicant has also provided another version of a draft ordinance for the Planning Board's 
discussion as well based on their desire to construct a new building that exceeds the height of 
the existing 555 building, but maintains the same number of stories. The applicant's revised 
draft is also attached for your review. 

Finally, City staff has reviewed the applicant's request as to whether the Planning Board can 
simply waive certain requirements in the D5 zone with both the City Manager and the City 
Attorney. Although it was unclear as to whether there was a legal question, the City Manager 
directed the City Attorney to respond. The City Attorney has advised that the question of 
whether the Planning Board can waive specific requirements is not a legal question, but rather a 



policy question. Ultimately, the City Commission has the sole authorization to pass zoning 
legislation, with or without waivers, so long as they remain in compliance with the Michigan 
Zoning Enabling Act. 

Should the Planning Board wish to recommend the attached ordinance amendments, the board 
may also wish to consider proposing a rezoning of the 555 Building, Birmingham Place and/or 
the Merrillwood Building to the proposed DS Zone (over 5 stories). 

Suggested Action: 

To set a public hearing for December 14, 2016 to consider the following amendments to 
Chapter 126 Zoning: 

(a) Article 3, Downtown Birmingham Overlay District, Section 3.04, to create a new D5 
Zone and to establish development standards for this district; 

(b) Article 6, Nonconformances, Section 6.02, to allow for the extension and/or enlargement 
of existing legal, non-conforming commercial buildings; 

AND 

To set a public hearing for December 14, 2016 to consider the rezoning of the following 
properties: 

(d) 555 S. Old Woodward (555 Office and Residential Buildings) from D4 in the 
Downtown Overlay to D5 in the Downtown Overlay; 

(e) 411 S. Old Woodward (Birmingham Place) from D4 in the Downtown Overlay to D5 in 
the Downtown Overlay; and 

(f) 225 E. Merrilwood (Merrillwood Building) from D4 in the Downtown Overlay to D5 in 
the Downtown Overlay. 















MEMORANDUM 
Planning Division 

DATE:  November 8, 2018 

TO:  Planning Board 

FROM: Matthew Baka, Senior Planner 

APPROVED: Jana L. Ecker, Planning Director 

SUBJECT: Encroachments into Public Right of Way 

The City permits projections of certain architectural elements into the right of way, including 
awnings, signage, canopies, marquees, planters and other similar elements. The recent 
renovation of the 100 S. Old Woodward building and the 335 E. Maple building has raised 
questions as to whether projecting elements should be permitted, and if so, whether there should 
be restrictions on the materials used. The Zoning Ordinance has regulation standards for the size 
and placement of awnings, but does not contain comprehensive standards governing the 
projection of architectural details such as balconies projecting into the right-of-way. 

The regulations related to projections of awnings in the Zoning Ordinance can be found in Article 
3, Overlays. Article 3, section 3.04(B) of the Zoning Ordinance states: 

5.)  First-floor awnings may encroach upon the frontage line and public sidewalk, but 
must avoid the street trees; provide at least 8 feet of clearance above the 
sidewalk; and be set back a minimum of 2 feet from the road curb.  

6.)  Upper-floor awnings shall be permitted only on vertically proportioned windows, 
provided that the awning is only the w idth of the w indow , encroaches 
upon the frontage line no more than 3 feet, and is not used as a backlit sign. 

This regulation only applies in the Downtown Birmingham Overlay District. There are no other 
such regulations governing properties outside of the Downtown Birmingham Overlay District. 

The Birmingham Code of Ordinances also has an excerpt related to projections into the right-of-
way. Chapter 98, Section 2, Streets, Sidewalks and Other Public Places states: 

(2) Construction and maintenance of awnings, canopies, marquees. 
All awnings, canopies and marquees shall be constructed to w ithstand 
loads as specified, and in accordance w ith provisions of chapter 22, and 
shall be maintained in a clean, whole, safe and sound condition at all 
times, and any awning, canopy or marquee which shall become torn, 
frayed, loose, or out of repair as a whole, shall be dismantled and 
removed by the owner thereof. If such awning, canopy or marquee shall 
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become torn, frayed, loose and out of repair in part, the same shall be repaired 
promptly, upon notification from the building official. Upon failure or neglect of the 
owner of any awning, canopy, or marquee to repair or remove the same within 
five days after due notice, requiring such removal or repair, has been received 
from the building official, such building official shall have the power, and it shall 
be his duty, to dismantle and remove any such awning, canopy or marquee which 
is maintained contrary to the provisions of this section. Any costs incurred by the 
city in connection therewith may be charged against the property upon which such 
awning, canopy or marquee is located, in accordance with provisions of chapter X 
of the city Charter. 

 
Section 2 of Chapter 98 implies that projections are permitted to extend over a street, sidewalk 
or other public space, but does not provide limitations related to size. 
 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Department. Chapter 32 of 
Michigan’s Building Code, Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade.   
 
Section 3202.2 states that encroachments above grade and below  8’ in height are 
prohibited, unless they meet one of these exceptions: 
 

3202.2.1  Steps.  Steps shall not project more than 12” and shall be guarded by 
approved devices not less than 3’ in height, or shall be located between columns or 
pilasters. 

 
3202.2.2  Architectural features.  Columns or pilasters, including bases and moldings, 
shall not project more than 12”.  Belt courses, lintels, sills, architraves, pediments and 
similar architectural features shall not project more than 4”. 
 
3202.2.3  Awnings.  The vertical clearance from the public right-of-way to the lowest 
part of any awning, including valences, shall be not less than 7’ 
 

Section 3202.3 further states that encroachments 8’ or more above grade are permitted, but 
must comply with the following: 
 

3202.3.1  Awnings, canopies, marquees and signs.  Awnings, canopies, marquees 
and signs shall be constructed so as to support applicable loads as specified in Chapter 
16.  Awnings, canopies, marquees and signs with less than 15’ clearance above the 
sidewalk shall not extend into or occupy more than two-thirds the width of the sidewalk 
measured from the building.  Stanchions or columns that support awning, canopies, 
marquees and signs shall be located not less than 2’ in from the curb line. 

 
3202.3.2 Windows, balconies, architectural features and mechanical 
equipment. Where the vertical clearance above grade to projecting windows, balconies, 
architectural features or mechanical equipment is more than 8’, 1” of encroachment is 
permitted for each additional 1” of clearance above 8’, but the maximum encroachment 
shall be 4’. 



 
Section 3202.3.3 states that encroachments 15’ or more above grade shall not be limited. 
Current Zoning Ordinance regulations do not specifically specify the limit to which architectural 
features may encroach upon the public right-of-way. 
 
On August 9th, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed. These issues include: 

• Allowing architectural features such as cornices and bay windows to project in the right-
of-way. 

• Having consistent regulations for projections into the right-of-way apply throughout the 
entire city.  

• Specifying that no occupiable space may project into right-of-way. 
• Requiring a special encroachment permit to be obtained after final site plan or design 

approval is granted from the Planning Board, Design Review Board, or Historic District 
Commission. 

 
On October 10th, 2018 the Planning Board reviewed draft language and decided that they did not 
want language from the Building Code to be in Zoning Ordinance because doing so would be 
redundant.  
 
On October 24, 2018 the Planning Board reviewed revised draft language incorporating the stated 
concerns into Chapter 4, Section 4.30(OS-01). After lengthy discussion it was determined that 
the revised ordinance language was not specific enough.  Accordingly, the old draft language has 
been omitted from this memo but can be revisited if the Board would like.   
 
The Board requested that the staff review ordinances from other cities to glean information on 
what types of architectural elements are regulated and what methods are used to regulate 
encroachments.  Accordingly, per the suggestion of the Chairperson, the ordinances regulating 
encroachments for the Cities of Portland OR, New York NY, Denver CO, and San Francisco CA, 
have been included for your review.  
 
Staff has also reviewed the ordinances.  While each City deals with the encroachments differently 
to varying degrees, generally these documents predominately rely on Chapter 32 of the 
International Building Code (IBC) to regulate encroachments that are elements of a building.  
These elements include the following; 
 

• Below grade encroachments 
 

• Above grade encroachments below 8’ 
 

• Above grade encroachments above 8’ 
 
Below grade encroachments include items such as footings, vaults, areaways and tunnels.  Above 
grade encroachments include items such as entrance details, architectural details (such as 
cornices, eaves, bases, sills, headers, band course, opening frames, rustications, and other similar 
elements), balconies, marquees, lights, flagpoles and signs.   
 



The ordinances also provide classifications for encroachments that dictate the level of review 
required.  In Portland, for example, minor encroachments called “typical encroachments”, require 
a revocable permit.  These types of encroachments are permitted under a specified set of 
guidelines and may be revoked at any time and must be removed within 30 days.  “Major 
encroachments” are subject to a higher level of review and analysis.  These are typically 
permanent structures such as sky bridges, arcades or underground walkways.  All of the 
encroachments in each city are regulated by the Building Code as would be expected. 
 
The Portland, OR regulations are clearly the most comprehensive of the four that were reviewed.  
The district intent provided a clear outline of how the regulations are intended to enhance the 
experience of the pedestrian in the right of way.  However, much of the document deals with 
encroachments in the right of way that are not directly attached to a building.  This includes 
elements such as fences, retaining walls, landscaping and irrigation, transit shelters, planter boxes 
and so forth.  These types of encroachments generally fall under the jurisdiction of the 
Engineering Department.  The other three documents provided for your review focus more 
exclusively on the dimensional and procedural aspects of regulating encroachments which, as 
stated previously, are taken from the IBC.  
 
There are certainly elements that could be taken from these documents and adapted for the 
specific needs of Birmingham.  The multi-tiered review process could be implemented to delineate 
between which elements should be permitted as part of a standard site plan review.  This could 
be simply what is permitted by the IBC or some lessor degree of projection that could be codified 
in the Zoning Ordinance.  Other more significant encroachments could be specifically reviewed 
by the Planning Board and/or City Commission and subject to some type of a land or air rights 
lease.  In addition, drafting an intent section that outlines the goals of Birmingham and what the 
experience in the right of way is intended to be could provide useful guidance to developers and 
property owners when they are considering an application for redevelopment. 
 
Sample ordinances and code sections are attached and relevant sections are highlighted for your 
review and discussion. 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 



BIRMINGHAM CITY COMMISSION / PLANNING BOARD 
JOINT WORKSHOP SESSION MINUTES 

JUNE 19, 2017 
DPS FACILITY, 851 SOUTH ETON 

8:00 P.M. 
 
B. COMMERCIAL PROJECTIONS ONTO PUBLIC PROPERTY/ ARCHITECTURAL ALLOWANCES 
 
Ms. Ecker explained that Chapter 98 implies that awnings, balconies, marquees, and canopies 
are permitted to project over the public right-of-way, but does not clearly state that they are 
permitted. They are to comply with Chapter 22, which are the Building Code regulations. The 
question has that arisen is should it be clarified in the Zoning Ordinance which, if any 
projections are permitted, and to address the height, projection or permitted materials for 
architectural features projecting into the public right of way.  
 
Mayor Nickita added that the property line is the building face, so anything that projects beyond 
the building face is technically over City property. When the projections are a bit atypical or if 
they take on other forms, it becomes more difficult. Ms. Ecker said while we have a review 
process, we do not have a hard and fast regulation as to how far it can project.  
 
In response to Commissioner Hoff, Ms. Ecker said we could potentially determine a size of how 
many inches a projection could protrude into the right of way, and if the location on the 
building would impact how far it could protrude.  
 
Commissioner DeWeese said some of these projections are pleasing to the eye and are 
pedestrian-friendly, so the key may not be to define exactly how much, but maybe a minimum 
which would trigger a review standard.  
 
Mr. Koseck said it is worth more study and investigation and development of some criteria or 
measurement.  
 
Mayor Nickita said this issue is worthy of another layer of review to incorporate clear guidelines. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



CITY OF BIRMINGHAM 
PLANNING BOARD MINUTES 

OF WEDNESDAY, AUGUST 8, 2018 
 

STUDY SESSION 
 
1. Projections Into the Right-of-Way  
 
Ms Ecker advised this was another matter that came up at the joint City Commission/Planning 
Board in June of 2017. She noted that the City permits projections of certain architectural 
elements into the right-of-way, including awnings, signage, canopies, marquees, planters and 
other similar elements. The recent renovation of the 100 S. Old Woodward Ave. building and the 
335 E. Maple Rd. building have raised questions as to whether projecting elements should be 
permitted; and if so, whether there should be restrictions on the materials used. The City Code 
does not contain any comprehensive standards or regulations governing the projection of 
awnings, architectural details, balconies etc. into the right-of-way. However, the regulations that 
do exist are scattered in several locations: 
 
Chapter 126, Zoning Ordinance Regulations  
 
The only regulations dealing with projections currently in the Zoning Ordinance can be found in 
Article 3, Overlays.  The Zoning Ordinance allows for the projection of awnings into the public 
right-of-way as long as 8 ft. of clearance is provided, and upper floor awnings do not project into 
the right-of-way more than 3 ft. However, this regulation only applies in the Downtown 
Birmingham Overlay District. There are no other such regulations governing properties outside of 
the Downtown Birmingham Overlay District. The Board might want to expand the regulation to 
include different encroachments and make those rules apply throughout the City. 
 
Chapter 98, Streets, Sidewalks and Other Public Places Regulations 
 
Additional regulations concerning potential projections into the right-of-way can be found in 
Chapter 98 of the City Code. Section 2 of Chapter 98, Streets, Sidewalks and Other Public Places.  
Section 2 of Chapter 98, Streets, Sidewalks and Other Public Places provides regulations dealing 
with the construction and maintenance of awnings, canopies and marquees, which implies, but 
does not specifically state, that they are permitted to extend over a street, sidewalk or other 
public space. Section 2 also states that such structures must be constructed in accordance with 
Chapter 22, which adopts the regulations of the Building Code. 
 
Michigan Building Code 
 
Chapter 32 of Michigan’s Building Code, Section 3202, Encroachments in the Public Right-of-Way, 
addresses encroachments, and provides specific requirements based upon the height of 
encroachments above grade. 
 
Section 3202.2 states that encroachments above grade and below 8 ft. in height are prohibited, 
unless they meet one of certain exceptions for steps, architectural features, and awnings.  Section 
3202.3 further states that encroachments 8 ft. or more above grade are permitted but must 
comply with certain conditions.  Finally, section 3202.3.23 further states that encroachments 15 



ft. or more above grade shall not be limited.  Ms. Ecker thought that the Building Code sets some 
basic parameters for the discussion of projections.  
 
Mr. Jeffares noted in the wintertime icicles that form on balconies over a sidewalk could fall and 
injure somebody.   
 
Chairman Clein advised that the City of Detroit requires a special approval permit which is a grant 
of right by the City to allow certain things to be installed projecting into the right-of-way.  The 
applicant has to show what they are and receive authorization which then becomes a condition 
of the site plan.  
 
He wanted to have a conversation about what is actually encroaching, such as interior space that 
may be occupied outside the footprint of the building, which is quite different than exterior 
features. 
 
Ms. Ecker indicated she will bring back language for future discussion. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY OF BIRMINGHAM 
PLANNING BOARD DRAFT MINUTES 

OF WEDNESDAY, OCTOBER 10TH, 2018 
 

10-170-18 
 

 
1. Projections into the Right-of-Way 
 
Mr. Cowan noted that the City permits projections of certain architectural elements into the 
right-of-way, including awnings, signage, canopies, marquees, planters and other similar 
elements. Recent renovations have raised questions as to whether projecting elements should 
be permitted; and if so, whether there should be restrictions on the materials used. The Zoning 
Ordinance has regulation standards for the size and placement of awnings, but does not contain 
comprehensive standards governing the projection of architectural details such as balconies, 
canopies or other architectural elements projecting into the right-of-way. 

 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Dept. Chapter 32 of 
Michigan’s Building Code, Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade. 

 
On August 9, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed. These issues include: 

• Allowing architectural features such as cornices and bay windows to project in the right- 
of-
way. 
• Having consistent regulations for projections into the right-of-way apply throughout 
the entire city. 
• Specifying that no occupiable space may project into right-of-

way. 
• Requiring a special encroachment permit to be obtained after final site plan or design 
approval is granted from the Planning Board, Design Review Board, or Historic District 
Commission. 

 
Draft language incorporating these concerns has been provided as an amendment to the Zoning 
Ordinance Chapter 4, Section 4.30(OS-01) 
 

Chairman Clein was concerned they are adding regulations that are already in place into the 
Zoning Code. Mr. Share thought putting them in to restrict an outer limit is okay. 
 
Chairman Clein thought that allowing awnings, canopies, marquees and signs with less than 15 
ft. clearance above the sidewalk to extend two-thirds into the width of the sidewalk is too 
much. He suggested that staff take a look at whether there is a standard corridor along the 
building face that would allow architectural features to encroach. Mr. Boyle liked that idea, but 
it might not fit in every place. There may be different rules for the main streets. 
 
Mr. Jeffares thought that bridges between buildings might be considered. 



 
Chairman Clein said that to him a special permit for encroachments into the right-of-way should 
be a condition of the site plan rather than obtained after Final Site Plan or Design Approval has 
been granted. 
 
Ms. Whipple-Boyce mentioned the length of projections should be 

restricted. Consensus was to bring this matter back to the next meeting. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CITY OF BIRMINGHAM 
REGULAR MEETING OF THE PLANNING BOARD 

WEDNESDAY, OCTOBER 24, 2018 
City Commission Room 

151 Martin Street, Birmingham, Michigan 
 
 
Minutes of the regular meeting of the City of Birmingham Planning Board held on October 24, 
2018.  Chairman Scott Clein convened the meeting at 7:30 p.m. 
 
Present: Chairman Scott Clein; Board Members Robin Boyle, Stuart Jeffares, Bert 

 Koseck, Daniel Share, Janelle Whipple-Boyce, Bryan Williams   
      

 
Also Present:Alternate Board Member Jason Emerine      
       
 
Absent:Alternate Board Member Nasseen Ramin; Student Representatives Madison Dominato, 
Sam Fogel, Ellie McElroy 
  
Administration: Jana Ecker, Planning Director 
       Matthew Baka, Sr. Planner 
       Carole Salutes, Recording Secretary      
           

10-178-18 
 
STUDY SESSIONS  
 
1.  Projections in the Right-of-Way  
 
Mr. Baka noted that the City permits projections of certain architectural elements into the right-
of-way, including awnings, signage, canopies, marquees, planters and other similar elements. 
Recent renovations have raised questions as to whether projecting elements should be permitted; 
and if so, whether there should be restrictions on the materials used. The Zoning Ordinance has 
regulation standards for the size and placement of awnings, but it does not contain 
comprehensive standards governing the projection of architectural details such as balconies, 
canopies or other architectural elements projecting into the right-of-way. 
 
Current City policy for the size of projections into the right-of-way is governed by the Michigan 
Building Code Regulations and enforced by the Birmingham Building Dept.  Chapter 32 of 
Michigan’s Building Code. Section 3202, Encroachments in the Public Right-of-Way provides 
specific requirements based upon the height of encroachments above grade. 
 
On August 9, 2018, the Planning Board discussed these issues and developed a list of concerns 
that they would like to have addressed.  
 
On October 10, 2018 the Planning Board reviewed draft language and decided they did not want 
language from the Building Code to be in the Zoning Ordinance because it would be redundant. 



 
Accordingly, draft language incorporating the Planning Board’s comments was provided for 
Chapter 4, Section 4.30 (D) Open Space Standards: 
 
4.30 OS-01 (A-C Unchanged)  

D. Projection into the right-of-way: Projections into the right-of-way shall be permitted as 
follows:  

1. Projections such as cornices, canopies, awnings, sunscreens, bay windows, bow 
windows, and other architectural features are permitted as long as they do not support 
or contain habitable space.  
2. A special permit for encroachments into the right-of-way at or above grade must be 
obtained after final site plan or design approval has been granted by the Planning Board, 
Design Review Board, or Historic District Commission.  
3. All projections more than 4 ft. into the right-of-way will be subject to a lease 
agreement with the City for the use of air rights.  

 
Mr. Jeffares received confirmation from Ms. Ecker that a bay window does not contain living 
space. The language should clearly state what is allowed and then nothing else is allowed. Also, 
the third item only applies in Mixed-Use and Multi-Family Districts and not in Single-Family. 
 
Mr. Baka affirmed for Ms. Whipple-Boyce there is nothing in the Building Code that restricts the 
length of a projection into the right-of-way. 
 
Mr. Koseck was inclined to leave the term "habitable space" in the draft language and hopefully 
catch it in the Definitions Section. 
 
Mr. Share thought that projections should be limited to a maximum number of feet or a 
percentage of the sidewalk width.  Further, his sense was that it would be more efficient to have 
a special permit for encroachments included as part of the Final Site Plan Approval. 
 
Chairman Clein did not think a lease agreement with the City for encroachments more than 4 ft. 
into the right-of-way was the intent of the City Commission.  Rather, he felt the Commission 
wanted the Planning Board to figure out a way to control atypical projections. He noted that San 
Francisco, Denver, Portland, and New York City all have extensive ordinances about 
encroachments.  
 
Ms. Ecker said the Zoning Ordinance should be very clear which projections are allowed and which 
ones are not, along with standards for each.  Staff agrees there should be some sort of maximum.  
With regard to a lease, Chairman Clein suggested saying that any approval of encroachment may 
require the applicant to enter into a lease agreement at the sole discretion of the City Commission.   
 
Ms. Ecker thought for the next meeting the board could consider a list of the types of projections, 
are they wanted; and if so, what are reasonable standards.  Also, Chairman Clein wanted to see 
the ordinances from other cities so that ideas could be drawn from them.   
 
Mr. Share asked for a ruling from the City Attorney about what implication there is under common 
law if someone is built to the property line whether they have a right to encroach onto the 
neighbor's property underneath the ground for a reasonable foundation.  Further, do they have 



the right to encroach up above for an eave and whether this applies to a municipality. Then, if it 
does apply to a city, whether it can be changed by ordinance. 
 
Mr. Koseck noted he is a little concerned about balconies lurking over the right-of-way and what 
may occur on them such as wash hanging out to dry. 
 
At 7:56 p.m. no one from the public cared to comment on this matter. 
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Introduction 
Encroachments in the Public Right-of-Way 

 
 
“Right-of-Way” is the area between neighboring properties and includes street 
surfaces, curbs and sidewalk, and also frequently includes additional areas on 
either side of the sidewalk.  The size and configuration of the right-of-way vary 
from street to street, as do the sizes of the actual street surfaces and sidewalks.   
 
Rights-of-way are generally dedicated to the movement of vehicles, pedestrians 
and/or goods.  However, the City of Portland’s transportation policy allows for 
some privately owned structures to be located in the public right-of-way (herein 
referred to as “encroachments”) as long as certain conditions are met.  The most 
fundamental requirement is that encroachments may not impede on the Through 
Pedestrian Zone of the sidewalk corridor.  Table A (see page 7) identifies the 
size and location of the Through Pedestrian Zone for various types of streets. 
 
The City’s Major Encroachment Policy (TRN 8.01) was adopted in June, 1982.  It 
establishes three categories of encroachments: Above Grade (sky bridges, 
arcaded structures), At Grade and Below Grade.  Its primary focus is Above and 
Below Grade structures.  Although it mentions At-Grade encroachments, to 
some, these may be classified as “minor” encroachments.  It provides very minor 
guidance and criteria for approving or allowing these types of At-Grade 
encroachments.   
 
At-Grade encroachments tend to be located within the realm of the sidewalk area 
and not in vehicular travel-ways.  Two documents establish the foundation for the 
design and use of, including encroachments upon, the City’s sidewalks.  The 
Portland Pedestrian Master Plan was created in June, 1998.  The Portland 
Pedestrian Design Guide is a companion document to the Pedestrian Master 
Plan and was also created in June, 1998.  In addition, the City’s Comprehensive 
Plan Goal 12: Urban Design, provides an important framework that will guide 
encroachment decisions.   
 
The following policy statements are excerpts from these documents.  These 
provide guidance regarding encroachments in the public domain. 
 
- Encroachments in the public right of way should not reduce access to 
light and air or the intimate scale that is so much a part of Portland’s 
character. 
 
- The purpose of Portland’s Pedestrian Design Guide is to integrate the 
wide range of design criteria and practices into a coherent set of new 
standards and guidelines that, over time, will promote an environment 
conducive to walking. 
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- Conflicts between the design needs of competing functions should not 
produce conditions that discourage pedestrian travel. 
The public right-of-way houses many transportation activities, including walking, 
bicycling, transit, freight movement and automobile travel.  It harbors the 
hardware, such as traffic signals and street lights, which supports those activities. 
The right-of-way also contains utilities.  Each of these functions has specific 
design needs and constraints.  The variety of functions is administered by people 
in several agencies, both inside and outside the City of Portland.  
 
The following pedestrian design principles represent a set of ideals which 
should be incorporated, to some degree, into every pedestrian 
improvement.  They are ordered roughly in terms of relative importance.  
 
1. The pedestrian environment should be safe. 

Sidewalks, pathways and crossings should be designed and built to be 
free of hazards and to minimize conflicts with external factors such as 
noise, vehicular traffic and protruding architectural elements. 
 

2. The pedestrian network should be accessible to all. 
Sidewalks, pathways and crosswalks should ensure the mobility of all 
users by accommodating the needs of people regardless of age or ability. 
 

3. The pedestrian network should connect to places people want to go. 
The pedestrian network should provide continuous direct routes and 
convenient connections between destinations, including homes, schools, 
shopping areas, public services, recreational opportunities and transit. 
 

4. The pedestrian environment should be easy to use. 
Sidewalks, pathways and crossings should be designed so people can 
easily find a direct route to a destination and delays are minimized. 
 

5. The pedestrian environment should provide good places. 
Good design should enhance the look and feel of the pedestrian 
environment. The pedestrian environment includes open spaces such as 
plazas, courtyards, and squares, as well as the building facades that give 
shape to the space of the street. Amenities such as street furniture, 
banners, art, plantings and special paving, along with historical elements 
and cultural references, should promote a sense of place. 
 

6. The pedestrian environment should be used for many things. 
The pedestrian environment should be a place where public activities are 
encouraged. Commercial activities such as dining, vending and 
advertising may be permitted when they do not interfere with safety and 
accessibility. 

7. Pedestrian improvements should be economical. 
Pedestrian improvements should be designed to achieve the maximum 
benefit for their cost, including initial cost and maintenance cost as well as 
reduced reliance on more expensive modes of transportation. Where 
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possible, improvements in the right-of-way should stimulate, reinforce and 
connect with adjacent private improvements. 

 
-  Enhance Portland as a livable city, attractive in its setting and dynamic in 
its urban character by preserving its history and building a substantial 
legacy of quality private developments and public improvements for future 
generations.  (Comprehensive Plan Goal 12, Urban Design) 
 
- Enhance and extend Portland’s attractive identity. Build on design 
elements, features and themes identified with the City.  Recognize and extend 
the use of City themes that establish a basis of a shared identity reinforcing the 
individual’s sense of participation in a larger community.  (Policy 12.1 - Portland’s 
Character.) 
 

Objectives (only those specifically relating to the pedestrian realm are 
included): 

 
D. Expand the use of street furniture. As new street furniture is needed, 
incorporate Portland design themes into its design. 
 
G. Extend urban linear features such as linear parks, park blocks and 
transit malls. Celebrate and enhance naturally occurring linear features 
such as rivers, creeks, sloughs and ridge-lines. Tie public attractions, 
destinations and open spaces together by locating them in proximity to 
these linear features. Integrate the growing system of linear features into 
the City’s transportation system, including routes and facilities for 
pedestrians, bicyclists and boaters. 
 
I. Encourage the use of materials and a quality of finish work which 
reinforce the sense of this City as one that is built for beauty and to 
last.  Reflect this desire in both public and private development projects. 

 
-  Provide for a pleasant, rich and diverse experience for pedestrians. 
Portland is experienced most intimately by pedestrians.  Recognize that auto, 
transit and bicycle users are pedestrians at either end of every trip and that 
Portland’s citizens and visitors experience the City as pedestrians.  Ensure that 
those traveling on foot have comfortable, safe and attractive pathways that 
connect Portland’s neighborhoods, parks, water features, transit facilities, 
commercial districts, employment centers and attractions.  (Policy 12.4 - Provide 
for Pedestrians.) 
 
 
In most situations, the proposed encroachments must be reviewed by Bureau of 
Transportation staff to ensure that all necessary conditions are met, and a 
“Revocable Encroachment Permit” will be issued.  In some other situations, no 
review or permit is required as long as the necessary conditions are met.  This 
document describes the most common types of encroachments, the necessary 
conditions that must be met, and whether or not a permit must be issued for each 
one. 
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Pre-existing encroachments that have not been recently modified (i.e. within the 
last 1-year period) may be allowed to remain in place as non-conforming 
encroachments, without requiring a review by PBOT or a Revocable 
Encroachment Permit, as long as they are not: (a) deemed to be a safety hazard 
or nuisance, (b) modified, (c) damaged, (d) removed or relocated, and/or (e) the 
subject of a complaint.  PBOT staff will determine whether the encroachment 
meets these conditions and whether it may remain in place without a permit; the 
encroachment shall have no “grandfathered” rights to remain in place.  
Regardless of whether an encroachment meets any or all of these conditions, the 
City Engineer may require a full review of the encroachment, a complete permit 
application, and/or removal of the existing encroachment. 
 
Prior publications from the Bureau of Transportation and additional information 
may be obtained on the internet at http://www.portlandonline.com/transportation.  
Information may also be obtained by calling the Bureau of Transportation at (503) 
823-7002. 
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 Conditions Governing 
Encroachments  

Encroachments in the Public Right-of-Way 

 
 
1. Major Encroachments 
 

All “Major Encroachments” are subject to (and are defined in) 
Transportation Administrative Rule TRN 8.01, Encroachments in the 
Public Right-of-Way.  These “Major Encroachments” include sky bridges; 
building projections or extensions not covered by Title 16, Title 24 or Title 
32; arcades; underground walkways; malls or parking; and other 
structures for the movement of people or goods, excepting items regulated 
as utilities. 
 

2. Encroachments that are not defined as “Major Encroachments” are 
subject to the following general conditions: 

 
a) Unless otherwise indicated in this document, encroachments require a 

Revocable Encroachment Permit, establishing requirements and 
clarifying liability and maintenance obligations. 

 
b) The permittee is responsible for meeting all other applicable City 

Codes and regulations, and for paying any taxes resulting from the 
encroachment. 

 
c) The Revocable Encroachment Permit is issued to the owner of the 

abutting property and runs with the land, unless stated otherwise.  The 
Revocable Encroachment Permit may also be issued, with the abutting 
property owner’s consent, to a business association, a neighborhood 
association, a district coalition, a non-profit organization or a 
government agency.  Reference Chapter 17.44.015.B. 

 
d) Exceptions to the consent requirement will be made where the 

applicant is able to demonstrate underlying fee ownership of the right-
of-way where the encroachment is to be placed.  Reference Chapter 
17.44.015.B. 
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e) Where an encroachment is approved for a public agency and that 

agency has entered into a separate formal agreement with City Council 
that establishes ownership, liability, maintenance, removal, and 
provides a method for tracking the encroachment, a Revocable 
Encroachment Permit is not required. 

 
f) The PBOT Director will evaluate the acceptability of encroachments 

based on adopted policy and regulations, safety, right-of-way usage, 
management and operations, and legal issues.  The City Engineer may 
deny a permit, revoke a permit, or require removal of an encroachment 
at any time, unless otherwise specified in Title 14 or Title 29 of City 
Code, based on their evaluation.  Unless otherwise specified in City 
Code or in the permit, the party responsible for maintenance of the 
right-of-way as specified in Chapter 17.28.020 shall remove the 
encroachment within 30 days, with no liability and at no cost to the 
City. 

 
g) Various types of encroachments are permitted in the Frontage Zone 

and Furnishing Zone of the sidewalk corridor, but encroachments are 
not permitted in the Through Pedestrian Zone.  The PBOT Director has 
the authority to approve or deny an encroachment request based on 
right-of-way management, usage needs and safety concerns, and to 
apply requirements as needed to address such issues. 

 
h) Design Review may be required for any non-standard item planned for 

the right-of-way. 
 

i) It is prohibited for an encroachment to close or preclude public access 
through a right-of-way. 
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Typical Encroachments  
Encroachments in the Public Right-of-Way 

 
This section describes many of the common types of encroachments (not 
considered “Major Encroachments”) and the specific conditions to which each 
must adhere.  Some of these elements refer to requirements to maintain a 
minimum sidewalk corridor width and “Through Pedestrian Zone.”  For these 
requirements, please refer to Table A below: 
 

Sidewalk 
Corridor 

 
Application 

 

 
Recommended Configuration 

 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

15’ 
City Walkways within a Pedestrian District, 
or any street with a right-of-way width of 
80’ or greater. 

0’-6” 4’-0” 8’-0” 2’-6” 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

12’ 
Local Service Streets within a Pedestrian 
District, City Walkways outside of 
Pedestrian Districts, or any street with a 
right-of-way width between 60’ and 79’. 

0’-6” 4’-0” 6’-0” 1’-6” 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

11’ 
Local Service Streets in non-residential 
zones and higher density residential zones 
(R1 through R5) with a right-of-way width 
of less than 60’. 

0’-6” 4’-0” 6’-0” 0’-6” 

 
Curb 
Zone 

Furnishing 
Zone 

Through 
Pedestrian 

Zone 

Frontage 
Zone 

10’ 
Local Service Streets in lower density 
residential zones (R7 through Rf) with a 
right-of-way width of less than 60’. 

0’-6” 4’-0” 5’-0” 0’-6” 

Table A 
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C.1 – Fences 
 
Fences may be allowed within the right-of-way.  The fence must be located so 
that it does not restrict the minimum sidewalk corridor width and must be at least 
1’ away from the Through Pedestrian Zone (see Table A on page 7.)  If the right-
of-way is not wide enough to accommodate these requirements, fences will 
generally not be allowed in the right-of-way. 
 
Also, the height of the fence must meet the Planning and Zoning requirements of 
Title 33, as if it were located on private property.  These requirements vary 
depending on the zoning of the particular property; but generally require that a 
fence may not exceed 3.5’ high in a front-yard setback or 6’ high in a side-yard 
setback.  For more information regarding allowable fence height and setbacks, 
consult with the Bureau of Development Services (Planning & Zoning - 503-823-
7526) prior to beginning construction. 
 
In design districts, fences in the right-of-way may be subject to Design Review. 
 
A Revocable Encroachment Permit Application for the fence should be submitted 
to the Bureau of Transportation, including a site plan and any relevant details to 
clearly demonstrate the proposal.  If it is acceptable, a Revocable Encroachment 
Permit will be issued to the owner of the property to which the encroachment is 
adjacent.  The permit will detail specific maintenance and liability requirements.  
It will also be recorded with the county so that the permit will run with the land, 
and therefore any future owners will also be bound by the permit conditions.  The 
applicant will be required to pay a permit fee as well as a county recording fee, 
as per Title 17 of the City Code. 
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C.2 - Retaining Walls 
 
Private retaining walls may be allowed within the right-of-way.  The retaining wall 
must be located so that it does not restrict the minimum sidewalk corridor width 
and must be at least 1’ away from the Through Pedestrian Zone (see Table A on 
page 7.)  If proposed on a street without sidewalks, it must not impede traffic or 
the safety of pedestrians, and should be located clear of the Through Pedestrian 
Zone’s future location. 
 
Some retaining walls will require a structural review.  Walls that exceed 4’ in 
height, measured from the bottom of the footing to the top of the wall, as well as 
any retaining wall that is affected by the weight of an adjacent slope, nearby 
driveway or structure, will require a structural review by Bureau of Transportation 
staff. 
 
In design districts, retaining walls in the right-of-way may be subject to Design 
Review. 
 
A Revocable Encroachment Permit Application for the retaining wall should be 
submitted to the Bureau of Transportation, including a site plan and any relevant 
details to clearly demonstrate the proposal.  If the wall requires a structural 
review, calculations prepared by a licensed engineer shall also be submitted.  If it 
is acceptable, a Revocable Encroachment Permit will be issued to the owner of 
the property to which the encroachment is adjacent.  The permit will detail 
specific maintenance and liability requirements.  It will also be recorded with the 
county so that the permit will run with the land, and therefore any future owners 
will also be bound by the permit conditions.  The applicant will be required to pay 
a permit fee as well as a county recording fee, as per Title 17 of the City Code.  If 
a structural review of the retaining wall is required, additional review fees will also 
be assessed based upon the complexity of the review. 
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C.3 - Stairs and Hand Railings 
 
Stairs and hand railings may be allowed within the right-of-way.  The stairs and 
hand railings shall be located so that they do not restrict the minimum sidewalk 
corridor width and must be at least 1’ away from the Though Pedestrian Zone 
(see Table A on page 7.) 
 
Stairs and railings should be constructed so as to comply with Building Code and 
other applicable regulations, as if they were being constructed on private 
property.  If the stairs exceed the allowance of the International Building Code 
(IBC 3202.2.1) (i.e., project more than 12” into the public right-of-way), then a 
building code appeal is also necessary. 
 
In design districts, stairs and hand railings in the right-of-way may be subject to 
Design Review. 
 
A Revocable Encroachment Permit Application for the stairs and/or railings 
should be submitted to the Bureau of Transportation, including a site plan and 
any relevant details to clearly demonstrate the proposal.  If it is acceptable, a 
Revocable Encroachment Permit will be issued to the owner of the property to 
which the encroachment is adjacent.  The permit will detail specific maintenance 
and liability requirements.  It will also be recorded with the county so that the 
permit will run with the land, and therefore any future owners will also be bound 
by the permit conditions.  The applicant will be required to pay a permit fee as 
well as a county recording fee, as per Title 17 of the City Code. 
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C.4 - Irrigation Systems 
 
Private property owners may install certain elements of an irrigation system in the 
public right-of-way.  Only non-pressurized plastic feeder lines and sprinkler 
heads are allowed in the right-of-way.  No other part of the irrigation system, 
such as control valves and back-flow preventers, may be located within the right-
of-way.  All parts of the irrigation system must be buried a minimum of 12” below 
grade, except for sprinkler heads.  Sprinkler heads must be flush with the 
surrounding surface when not in use, and should be oriented so as to limit the 
distribution of water to the landscaped areas.  Feeder lines beneath the sidewalk 
shall be installed perpendicular to the sidewalk.  The abutting property owner is 
responsible for installation in a manner that does not interfere with street trees, 
utilities, sidewalks, or other public infrastructure. 

 
The adjacent property owner is responsible for any damage to the irrigation 
system caused by repair, replacement or installation of any utility systems, street 
or sidewalk facilities or any other permitted right-of-way work. 
 
As described above, private irrigation systems do not require any permit from the 
Bureau of Transportation.  A Revocable Encroachment Permit Application does 
not need to be submitted, and no review of the proposal will be performed by City 
staff.  However, if any portion of a driveway approach, sidewalk or curb is 
damaged or replaced in the process of installing the irrigation system, then a 
right-of-way permit will be required as usual.  Any concrete work in the public 
right-of-way requires a standard right-of-way construction permit. 
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 C.5 – Landscaping 
 
Low-growing landscaping, such as grass and other ground cover, installed and 
maintained by the abutting property owner may be allowed within the right-of-
way.  Landscaping installed in the portion of right-of-way for which the abutting 
property owner is responsible and which complies with Title 29 of the City Code 
does not require a permit.  Such landscaping must not be allowed to become a 
nuisance, as per Title 29.  Landscaping that meets these requirements does not 
require any sort of application or city review, and no Revocable Encroachment 
Permit will be issued. 
 
Landscaping in the public right-of-way must not be allowed to become a safety 
hazard by obscuring the visibility of drivers, bicyclists or pedestrians.  As per Title 
16 of the City Code, the City Traffic Engineer has the authority to require the 
removal or pruning of any such hazardous vegetation. 
 
Landscaping installed in traffic islands or other areas for which the permittee is 
not normally responsible for maintenance does require a Revocable 
Encroachment Permit.  This type of proposal should be submitted to the Bureau 
of Transportation for review, and if approved, a revocable encroachment permit 
will be issued to an insured neighborhood or business association. 
 
This type of landscaping does not include trees in the public right-of-way.  Trees 
planted in the right-of-way require a separate permit from the Urban Forestry 
Division of the Portland Parks Bureau. 
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C.6 - Structural Driveways 
 
Structures connecting to and providing access from a parking facility to a public 
street may be allowed within the right-of-way when there is a grade differential 
between the public right-of-way and private property.  Such structures will require 
structural review by Bureau of Transportation staff. 
 
A Revocable Encroachment Permit Application for the structural driveway should 
be submitted to the Bureau of Transportation, including a site plan, engineered 
calculations and any relevant details to clearly demonstrate the proposal.  If it is 
acceptable, a Revocable Encroachment Permit will be issued to the owner of the 
property to which the encroachment is adjacent.  The permit will detail specific 
maintenance and liability requirements.  It will also be recorded with the county 
so that the permit will run with the land, and therefore any future owners will also 
be bound by the permit conditions.  The applicant will be required to pay a permit 
fee as well as a county recording fee, as per Title 17 of the City Code.  An 
additional review fee will also be assessed for the structural review of the 
driveway, based upon the complexity of the review. 
 
 
 
 

 
 



 

14 

C.7 - Bollards and Barricades   
 
Bollards and/or barricades are generally not allowed in the public right-of-way – 
they are only allowed with the prior approval of the City Engineer and the City 
Traffic Engineer.  Proposals for bollards and/or barricades in the right-of-way 
should be submitted to the Bureau of Transportation, along with a Revocable 
Encroachment Permit Application, and will be reviewed on a case-by-case basis.  
If they are allowed, a Revocable Encroachment Permit will be issued to the 
responsible party, and will detail case-specific conditions and requirements.  
 
In design districts, bollards or barricades in the right-of-way may be subject to 
Design Review. 
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C.8 - Temporary Shoring 
 
Piles and anchors placed within the right-of-way under tension for the purpose of 
temporary building shoring may be allowed.  All components of the shoring 
system in the right-of-way that are less than 5’ below the ground surface must be 
permanently removed upon completion.  Any components of the system within 
the right-of-way that are greater than 5’ deep and will remain in place must be 
permanently detensioned upon completion.  The proposed shoring system will be 
reviewed for any conflicts with existing utilities and will also require a structural 
review.  Liability insurance meeting the Bureau of Transportation’s requirements 
for street and sidewalk use permits is required until all permanent detensioning 
and all permanent removal of components is complete. 
 
A Revocable Encroachment Permit Application for the shoring should be 
submitted to the Bureau of Transportation, including drawings and engineered 
calculations.  If it is acceptable, a Revocable Encroachment Permit will be issued 
to the owner of the property to which the shoring is adjacent.  The permit will 
detail specific maintenance and liability requirements.  It will also be recorded 
with the county so that the permit will run with the land, and therefore any future 
owners will also be bound by the permit conditions.  The applicant will be 
required to pay a permit fee as well as a county recording fee, as per Title 17 of 
the City Code.  An additional review fee will also be assessed for the structural 
review of the shoring system, based upon the complexity of the review. 
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C.9a - Vault Openings 
 
Vault openings within the right-of-way to a vaulted basement or a facility in a 
vaulted basement may be allowed, as described here.  The vault opening must 
be within the furnishing zone of the sidewalk corridor and flush with the 
surrounding surface.  It may not interfere with public use of the right-of-way, the 
placement of street trees or public and franchise utilities.  The vault opening must 
meet all ADA requirements and the material and construction requirements of the 
City Engineer.  See Code Chapter 24.65 for additional regulations. 
 
This section does not pertain to utility vaults permitted under the City’s franchise 
agreement. 
 

 
 
 
 
 
 
C.9b - Vault Vents 
 
Intake and exhaust vents or other facilities releasing gases or providing 
ventilation from vaulted structures or facilities located within vaulted basements 
are prohibited within the right-of-way.  
 
This section does not pertain to utility vaults permitted under the City’s franchise 
agreement. 
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C.10 – Signs 
 
The City Engineer does not have authority to allow the encroachment of private 
signs in the public right-of-way.  The City Traffic Engineer has authority to install 
and regulate signs in the right-of way for certain guidance, traffic and 
transportation functions as defined in Title 16 of the City Code.  These may 
include delineating Neighborhood Associations, delineating Business Districts 
and identifying political boundaries, as well as those functions otherwise meeting 
the requirements of the City Traffic Engineer. 
 
Signs as defined in Title 32 of the City Code, Signs and Related Regulations, are 
allowed within the right-of-way only as described in that code section.  These 
regulations are reviewed and enforced by the Bureau of Development Services.  
Furthermore, where requested modifications or adjustments for signs over the 
right-of-way allowed under Title 32 would interfere with management or use of 
the right-of-way, the City Engineer or City Traffic Engineer may deny the 
adjustment or modification. 
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C.11 – Public Art 
 
Public art, either as its own structure or as treatment to a surface in the right-of-
way, may be allowed subject to approval through the Regional Arts and Culture 
Council (RACC).  In addition, public art is subject to approval by the City 
Engineer or City Traffic Engineer for location and safety considerations.  Public 
art is placed within the public right-of-way through the Art on the Street Program 
or as part of the 2 percent contribution on capital projects.  All public art is owned 
by the City and maintained by RACC through contract; privately owned structures 
containing art are not allowed in the public right-of-way. 
 
A proposal for an artistic installation in the public right-of-way should first be 
made to RACC.  Upon their approval, a Revocable Encroachment Permit 
Application for the public art should be submitted by RACC to the Bureau of 
Transportation, including a site plan and any relevant details to clearly 
demonstrate the proposal.  A Revocable Encroachment Permit will be issued to 
the artist or contractor for construction.  The applicant will be required to pay a 
permit fee, as per Title 17 of the City Code. 
 
Public art in the right-of-way approved by RACC is exempt from Historic Review 
and Design Review.  
 
Bicycle racks approved as art racks are not subject to this section.  (See “Bicycle 
Racks” section below.) 
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C.12 – Public Memorials, Historic Markers and Plaques 
 
In limited circumstances, public memorials, historic markers and plaques may be 
approved subject to review and approval of the City Engineer and City Attorney.  
Generally speaking, the language must represent the City’s interest.  Proposals 
for this type of installation in the right-of-way should be submitted to the Bureau 
of Transportation, along with a Revocable Encroachment Permit Application, and 
will be reviewed on a case-by-case basis.  If approved, a Revocable 
Encroachment Permit will be issued to the responsible party, and will detail case-
specific conditions and requirements.  
 
In design districts, this type of encroachment may be subject to Design Review. 
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C.13 - ‘Intersection Repair’ Projects 
 
The City Engineer may allow the installation of structures that are part of an 
approved 'Intersection Repair' project.  Reference Ordinances 175937 and 
172207, and also Portland Policy Document TRN-2.04.  The structure may be 
considered only after having met the project requirements as defined by the City 
Engineer and the City Traffic Engineer.  Examples of structures which may be 
considered for approval include benches, arbors, trellises, walls, bulletin boards 
and kiosks. 
 
A Revocable Encroachment Permit Application for the proposed project should 
be submitted to the Bureau of Transportation, including a site plan and any 
relevant details to clearly demonstrate the proposal.  If it is acceptable, a 
Revocable Encroachment Permit may be issued to either the adjacent property 
owner or to the appropriate neighborhood association.  If the permit is issued to 
the adjacent property owner, then the permit will be recorded with the county, so 
that the permit will run with the land to any future owners.  If the permit is issued 
to a neighborhood association, then the permit will be personal to the 
neighborhood association and they must have and maintain proper liability 
insurance.  The permit will detail maintenance and liability requirements that will 
be vary based on the specific proposal.  No fee will be assessed for the 
encroachment permit, although a county recording fee may be assessed if 
necessary, as per Title 17 of the City Code.  Depending on the specific proposal, 
a structural review may also be required by the office of the City Engineer, and 
may potentially add structural review fees. 
 
In design districts, ‘Intersection Repair’ projects in the right-of-way may be 
subject to Design Review.   
 
Art and signs are not approvable through this process. 
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C.14 - Bicycle Racks 
 
Public bicycle racks are allowed in the right-of-way through a bicycle rack permit 
from the City Engineer or City Traffic Engineer.  Public bicycle racks are owned 
and maintained by the City of Portland.  Requests to have publicly owned and 
maintained bicycle racks installed in a particular location may be made by phone 
to 503-823-CYCL (503-823-2925.) 
 
Privately owned and non-standard bicycle racks are allowed in the right-of-way 
under the terms as described in the Administrative Rule for Art Racks.  
Reference TRN 10.09.  
 
Private development may meet Title 33 bicycle parking requirements within the 
right-of-way subject to the Administrative Rule for the Bicycle Parking Fund.  
Reference TRN 5.02, Title 17.28.065.C, and Title 33.266.220.A.2.d.  
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C.15 – Benches 
 
Privately owned benches for public use may be allowed in the right-of-way within 
the furnishing zone.  A proposal for the bench should be submitted to the Bureau 
of Transportation, along with a Revocable Encroachment Permit Application.  A 
Revocable Encroachment Permit will be issued to either the adjacent property 
owner or an appropriate neighborhood association.  For this type of street 
furniture, offering a public benefit, the Revocable Encroachment Permit may be 
issued without assessment of the full permit fee.  If the permit is issued to an 
adjacent property owner, then the permit will be recorded with the county and the 
applicant will be required to pay the necessary recording fee.  If the permit is 
issued to a neighborhood association, then the permit will be personal to that 
association, and they will be required to have and maintain proper liability 
insurance. 
 
In design districts, benches in the right-of-way may be subject to Design Review. 
 
Benches containing advertising must be approved, owned and maintained by Tri-
Met. Reference Chapter 17.44.030.   In this instance, a permit for the bench is 
issued to Tri-Met. 
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C.16 - Transit Shelters 
 
Transit shelters owned by Tri-Met and Portland Streetcar may be allowed in the 
right-of-way only under agreement adopted by City Council.  Siting is regulated 
by agreement between Tri-Met or Portland Streetcar and the City. 
 
In design districts, transit shelters in the right-of-way may be subject to Design 
Review. 
 
Shelters containing advertising must be approved, owned and maintained by Tri-
Met. Reference Chapter 17.44.030. 
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C.17 - Garbage Receptacles 
 
Permanent garbage receptacles for use by the general public may be allowed in 
the right-of-way.  The garbage receptacle may not be greater than 3 feet in width 
and 4 feet in height, and must fit within the Frontage Zone or the Furnishing Zone 
of the sidewalk corridor.  The garbage receptacle should not be easily movable.  
The owner must provide garbage removal service at the minimum frequency 
needed to keep the garbage receptacle from overflowing or developing odor 
problems, and must maintain the garbage receptacle with regard to vandalism, 
sanitation and physical condition. 
 
A proposal for the garbage receptacle should be submitted to the Bureau of 
Transportation along with a Revocable Encroachment Permit Application.  A 
Revocable Encroachment Permit will be issued to either the adjacent property 
owner or an appropriate neighborhood association.  For this type of street 
furniture, offering a community benefit, the Revocable Encroachment Permit will 
be issued with no permit fee; however, if the permit is issued to an adjacent 
property owner, then the permit will be recorded with the county and the 
applicant will be required to pay the necessary recording fee.  If the permit is 
issued to a neighborhood association, then the permit will be personal to that 
association, and they will be required to have and maintain proper liability 
insurance. 
 
The garbage receptacle may not be used for business purposes. 
 
In design districts, garbage receptacles in the right-of-way may be subject to 
Design Review. 
 
Garbage receptacles and dumpsters used for private use are not included as part 
of this policy, and are not allowed in the public right-of-way.  Reference the final 
report from the Containers in the Right-of-Way (CROW) Work Group dated 
September 13, 2007.  Information about the CROW work group is available on 
the Bureau of Planning and Sustainability’s web site: 
 http://www.portlandonline.com/osd/index.cfm?c=45762& 
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C.18 - Planter Boxes 
 
(a) Planter boxes in the “Frontage Zone” (adjacent to buildings) 

 
Planter boxes are allowed in the Frontage Zone of the public right-of-way 
(between the sidewalk and the building) without a permit, if meeting general 
guidelines as described here.  The planter box should not be greater than 8 feet 
in length and 3 feet in height, and should fit entirely within the Frontage Zone of 
the sidewalk corridor.  The planter box should be movable and, in combination 
with other planter boxes, should take up no more than 30% of the length of the 
building frontage.   
 
Under these general guidelines (in the Frontage Zone), no application or city 
review is required, nor will a permit be issued.  It is important to remember that, 
whether or not a review has been performed or a permit has been issued, the 
adjacent property owner remains responsible for maintenance of any such 
encroachments and retains liability for any damage that may occur as a result of 
the encroachment.  Permission for these encroachments to exist in the right-of-
way may be revoked at any time and for any reason that the City Engineer 
deems to be in the interest of the City.  Upon written notice of such revocation, 
the adjacent property owner shall remove any such structure from the public 
right-of-way and return the street area in which the structure was located to the 
satisfaction of the City Engineer. 
 
In design districts, planter boxes in the right-of-way may be subject to Design 
Review. 
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Planter Boxes (continued) 
 
(b) Planter boxes in the “Furnishing Zone” (between the curb and the sidewalk) 
 
Planter boxes may be allowed in the Furnishing Zone of the public right-of-way 
(between the curb and the sidewalk) if meeting the following general guidelines. 
 
In Furnishing Zones  wider than four feet, planter boxes: 
 

• Should be located two (2) feet from the curb face. 
 
• Should be located one (1) foot from the Through Pedestrian Zone, which 

is the concrete sidewalk in most cases. 
 
• Should not exceed ten (10) feet in length. 
 
• Should maintain four (4) feet of separation between adjacent planter 

boxes. 
 

In Furnishing Zones four feet wide or narrower, planter boxes: 
 

• May be constructed with no separation from the curb and the Through 
Pedestrian Zone. 

 
• Should not exceed four (4) feet in length. 

 
• Should maintain ten (10) feet of separation between adjacent planter 

boxes. 
 
Regardless of Furnishing Zone width: 

 
• Planter boxes (raised beds or pots) should not exceed eighteen (18) 

inches in height. 
 
• Landscaping and soil within the planter box should not exceed thirty (30) 

inches in height (as measured from the top of the curb) when located 
within twenty-five (25) feet from an intersection. 

 
• Planter boxes should be located a minimum of five (5) feet from any utility 

or apparatus (street lights, utility poles, water meters, fire hydrants, etc.) 
(to allow access and maintenance by the utility.) 

 
• Planter boxes should not be located within the drip line of any street tree 

(to protect the health of the tree.) 
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Planter Boxes (continued) 
 
(b) Planter boxes in the “Furnishing Zone” (continued) 
 
Under the parameters of these general guidelines (in the Furnishing Zone), no 
application or city review is required, nor will a permit be issued.  It is important to 
remember that, whether or not a review has been performed or a permit has 
been issued, the adjacent property owner remains responsible for maintenance 
of any such encroachments and retains liability for any damage that may occur 
as a result of the encroachment.  Permission for these encroachments to exist in 
the right-of-way may be revoked at any time and for any reason that the City 
Engineer deems to be in the interest of the City.  Upon written notice of such 
revocation, the adjacent property owner shall remove any such structure from the 
public right-of-way and return the street area in which the structure was located 
to the satisfaction of the City Engineer. 
 
In design districts, planter boxes in the right-of-way may be subject to Design 
Review. 
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C.19 - Tree Tubs 
 
Tree tubs may be allowed in the right-of-way within the Furnishing Zone to meet 
street tree requirements when tree wells are not possible.  Tree tubs within the 
furnishing zone must be located at least 2 feet from the curb face, at least 1 foot 
from the Through Pedestrian Zone, and must not impede access from the 
Through Pedestrian Zone to parked vehicles or the street.  The tree tub should 
not be easily movable.  The tree tub must be maintained and may not become a 
nuisance.  Reference Chapter 17.52.050. 
 
In design districts, tree tubs in the right-of-way may be subject to design review 
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C.20 - Loading Docks 
 
Loading docks in the public right-of-way are generally discouraged.  They may be 
allowed in the River District per the River District Right-of-Way Standards (2004), 
or in other districts with similar adopted standards.  They may be considered on a 
case-by-case basis in industrial areas of the city where they do not significantly 
conflict with traffic operations, safety or existing or future pedestrian facilities.  
Docks are considered only with approval from the City Traffic Engineer. 
 
Docks extending from a building face into the right-of-way are private structures; 
however, accessibility by the public may be required.  Docks are considered 
accessory to private buildings and fall under ADA building regulations.  However, 
where the dock will provide through pedestrian access in lieu of a public 
sidewalk, the City Engineer will apply ADA requirements in order to provide a 
higher level of accommodation.  Since docks are allowed in the right-of-way 
under a Revocable Encroachment Permit, they cannot serve as the required 
building ADA access. 
 
Docks may be allowed when they are in compliance with the River District Right-
of-Way Standards (2004) and requirements as described herein.  Docks 
extending into the right-of-way are discouraged except on NW 13th Avenue 
between West Burnside Street and NW Raleigh Street, and NW 15th Avenue 
between NW Glisan Street and NW Savier Street.  In these locations, requests 
are evaluated based on traffic operations, safety, pedestrian facility requirements 
and the purpose they serve regarding loading. 
 

 



 

30 

Loading Docks (continued) 
 

(1) NW 13th Avenue, between West Burnside Street and NW Raleigh Street 
 

(a)  Existing docks in private use may be retained in private use if 
previously permitted as such, no modifications are proposed, and the 
City Engineer chooses not to revoke the existing permit to 
accommodate transportation or other right-of-way functions.  

 
(b) Existing docks being renovated for purposes other than vehicle 

loading, but as determined by the City Engineer are not able to serve 
as a through pedestrian access, must be open to the public right-of-
way across one full end. 

 
(c) Existing docks proposed for renovation, modification or reconstruction, 

and new docks, when for uses other than vehicle loading, shall be 
rebuilt to serve as a through public pedestrian facility including entries 
the full width of the dock on each end, a minimum 6-foot clear zone 
the length of the dock, and ADA accessibility on at least one end.  
Docks shall be modified or reconstructed to a minimum average height 
of at least 18 inches. 

 
(d) Existing docks proposed for renovation, modification or reconstruction, 

when for vehicle loading purposes, do not need to provide through 
pedestrian access. 

 
(2) NW 15th Avenue, between NW Glisan Street and NW Savier Street 

 
(a) Existing docks proposed for renovation, modification or reconstruction, 

or new docks, when for uses other than vehicle loading, shall be 
rebuilt to serve as a through public pedestrian facility including entries 
the full width of the dock on each end, a minimum 6-foot clear zone 
the length of the dock, and ADA accessibility at each end. 

 
(b) Existing docks proposed for renovation, modification or reconstruction, 

when for vehicle loading purposes, do not need to provide through 
pedestrian access. 

 
 

In design districts, docks extending into the right-of-way may be subject to 
Design Review. 
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C.21 - Private (Non-Franchised) Utilities 

 
Private sanitary sewers, storm drains, water facilities, monitoring manholes and 
other private utility facilities are not allowed in the right-of-way except as 
described here. 
 
Private storm connections, such as rain drains to the curb, outfalls to existing 
roadside ditches and connections to storm sewers or combination sewers as 
allowed per the Bureau of Environmental Service’s (BES) Rules of Connection 
are permitted without an encroachment permit.  This includes connections from 
private storm water planter boxes located on private property. 
 
Private swales and private sump/sed systems may be permitted only with BES 
approval and a Revocable Encroachment Permit detailing the maintenance 
requirements.  In these limited situations, the Bureau of Environmental Services 
must agree to be a “co-issuer”, or in some cases a “co-permittee”, on the 
Revocable Encroachment Permit, ensuring that the stormwater system is 
appropriate and that emergency maintenance service will be available to these 
facilities at all times.  
 
Permitting of private stormwater and sanitary facilities are subject to change.  
Contact the PBOT Development Review Manager for the latest requirements. 
 
 
 
 

C.22 - Electrical Vehicle Charging Stations 
 
Privately owned and maintained electrical vehicle charging stations may be 
allowed in the public right-of-way through a separate policy, currently under 
development.  Contact the Portland Bureau of Transportation (503)-823-7002 or 
www.portlandoregon.gov/transportation) for most current information. 
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C.23 - Electrical Outlets for Street Tree Lights 
 
Electrical outlets may be allowed when installed in tree wells for the purpose of 
powering temporary festive lights placed in street trees only when within 
recognized business districts.  The outlet must be located at or below sidewalk 
grade so as not to constitute a tripping hazard, and must be placed so as not to 
restrict tree growth or damage the tree.  The outlet must be supplied through a 
conduit with a power cut-off switch at the property line.  The conduit shall run 
perpendicular to the curb and sidewalk and must be marked with locator tape for 
future underground work.  Only Level 1 power is allowed – no Level 2 or Level 3 
power may be used for these purposes in the public right-of-way.  The applicant 
is required to become a member of the Oregon Utility Notification Center One-
Call system.  Proof of participation in One-Call is required for as long as the 
conduit remains. 
 
A proposal for the placement of the electrical outlets should be submitted to the 
Bureau of Transportation along with a Revocable Encroachment Permit 
Application.  A Revocable Encroachment Permit will be issued to the adjacent 
property owner, and will be recorded with the county so that the permit will run 
with the land.  The applicant will be required to pay a permit fee as well as a 
county recording fee, as per Title 17 of the City Code. 
 
Additionally, a separate permit is required from the Urban Forestry Division of the 
Portland Parks Bureau in order to install lights in trees.  For specific conditions 
and more information, reference Parks Administrative Rule PRK-2.02 or contact 
the Urban Forestry Division at (503) 823-4489 or online at: 
http://www.portlandoregon.gov/parks. 
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C.24 - Sidewalk Cafés 
 
Sidewalk Cafés may be allowed in the public right-of-way, administered through 
a separate permitting process.  Reference Portland City Code Chapter 17.25 and 
Portland Policy Document TRN-10.04.  The Sidewalk Café program, 
administered by the Bureau of Transportation, allows bars, restaurants and cafés 
to place tables and chairs in the sidewalk area for the purpose of serving food 
and beverages to their patrons.  These cafés, when properly applied, add 
vibrancy and diversity to Portland’s commercial streets.  There are limitations 
placed on the size and location of the café area located in the public right-of-way.  
For more information regarding the Sidewalk Café program, call (503) 823-7002 
or visit www.portlandoregon.gov/transportation. 
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C.25 - Vending Carts 
 
Vending Carts may be allowed in the public right-of-way and are administered 
through a separate permitting process.  Reference Portland City Code Chapter 
17.26 and Portland Policy Document TRN-10.05.  The Vending Cart program is 
administered by the Bureau of Transportation and allows certain types of goods 
and services to be sold in the public right-of-way.  The goods or services must be 
sold from an approved cart, and limitations are placed on the location of the cart 
to allow sidewalk use to be accommodated in the public right-of-way.  For 
additional information regarding the Vending Cart program, call (503) 823-7002, 
or visit http://www.portlandonline.com/transportation/sidewalkvending. 
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C.26 - Street Banners 
 
The City periodically receives requests to place banners in the right-of-way for 
the purpose of identifying a neighborhood or public charitable event.  Permits are 
issued for three types of banners placed on one of three types of structures: 
street light poles, utility poles or Transit Mall banner standards.  This section 
applies to banners that hang over the public right-of-way, affixed to utility poles.  
For information on Transit Mall banner standards, refer to Portland City Code 
Chapter 17.45.  Permits for hanging banners on street lights are issued by the 
Signals and Street Lighting Division (503.823.5185.) 
 
For cross-street banners outside the Transit Mall, the banner must meet the 
following conditions: 
 
• Cross-street banners may be used for the purpose of identifying a 

neighborhood event or a public charitable event only. 
 
• Cross-street banner permits are issued to recognized neighborhood 

associations, district neighborhood coalitions and non-profit agencies only.  
There is no fee for a cross-street banner permit to such an agency. 

 
• A cross-street banner may be in place for a maximum of four weeks and must 

be installed in the vicinity of the neighborhood or public charitable event it is 
announcing. 

 
• Banner layout, design and location must be approved by the City Engineer. 
 
• Logos of commercial supporters who help defray the cost of a banner must fit 

within a square that is no more than half the height of the banner. 
 
• Installation of cross-street banners is not allowed at intersections, in 

underground wiring districts or on City street light or traffic signal poles. 
 
• Banners shall be installed with the bottom of the banner a minimum of 18 feet 

above the travel way and a minimum of 10 feet above the sidewalk area. 
 
• The banner shall be fabricated with crescent shaped slots held closed with a 

small piece of material or thread, which will blow open if a wind gust hits the 
banner, or some other equivalent means of reducing wind loading. 

 
• The banner must be attached to a 3/8" or larger steel support cable strung 

between cable mounts.  All banners must be hemmed, fitted with grommets 
and attached to the steel support cable with a 5/16" or larger nylon rope. 

 
• Liability insurance shall be provided by one of the recognized neighborhood 

associations/district neighborhood coalitions or by a non-profit agency. 
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Street Banners (continued) 
 
To apply for a cross-street banner, submission of the following is required: 
 
• A letter requesting a cross-street banner permit, which includes a description 

of the event, the requested location, dates the cross street banner will be in 
place, contact person and phone number. 

 
• Information on the banner including the layout, design, text, construction, 

and method of hanging the banner. 
 
• Letter of authorization from the owner of the structure(s) to which the banner 

will be mounted. 
 
• Liability insurance certificate and additional insured form that meet City of 

Portland Bureau of Transportation insurance requirements. 
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C.27 - Other Structures in the Public Right-of-Way 
 
Proposals for other, less typical structures in the public right-of-way will be 
considered on a case-by-case basis.  The following criteria identify general 
location and placement restrictions.  The encroachment should be located: 

 
(1) Outside of the Through Pedestrian Zone 
(2) Outside of the Sidewalk Corner Obstruction-Free Area 
(3) Outside of any Bus Zone 
(4) Minimum 2’ from the curb face 
(5) Minimum 5’ from fire hydrants 
(6) Minimum 3’ from utility, light or signal poles, guy wires and driveways 

 
In addition, the location and placement must not compromise transportation 
safety (sight distance, visibility, object hazard), ADA requirements or interfere 
with City maintenance functions. 
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Encroachments and    
Building Projections 

Encroachments in the Public Right-of-Way 

 
 
 

This section describes specific types of encroachments and building projections 
that are defined by the International Building Code (IBC.)  All building projections 
that encroach into the right-of-way and that meet Chapter 31 and Chapter 32 of 
the IBC and the following requirements may be allowed without an encroachment 
permit, unless otherwise specified herein. 
 
(1) The Conditions Governing Encroachments in the Public Right-of-Way (see 

pages 4-5) apply to permitted building projections as defined by the 
International Building Code. 

 
(2) IBC does not differentiate between alleys and streets.  It is Portland Bureau 

of Transportation policy that no projections are allowed in alleys. 
 
(3) IBC categorizes building projections into four categories: 
 

(a) 0’ (at-grade) and below 
(b) 0’ to 8’ above-grade 
(c) 8’-15’ above-grade 
(d) 15’ or more above-grade 

 
IBC Chapter 32 states that encroachments 15’ or more above grade shall 
not be limited; however, the Bureau of Transportation requires that building 
projections 15’ or more above grade comply with the IBC regulations for 
encroachments that are 8’-15’ above-grade. 

 

  

mbaka
Highlight
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D.1 - IBC Section 3202.1 – Encroachments Below Grade 
 
“Encroachments below grade shall comply with Sections 3202.1.1 through 
3202.1.3.” 
 
3202.1.1 – Structural support.  A part of a building erected below grade that is 
necessary for structural support of the building or structure shall not project 
beyond the lot lines, except that the footings of street walls or their supports 
which are located at least 8 feet (2438 mm) below grade shall not project more 
than 12 inches (305 mm) beyond the street lot line. 
 
PBOT policy makes no changes to Section 3202.1.1.  No encroachment permit is 
necessary for structural supports that meet these building code requirements. 
 
3202.1.2 – Vaults and other enclosed spaces.  The construction and utilization 
of vaults and other enclosed space below grade shall be subject to the terms and 
conditions of the authority or legislative body having jurisdiction. 
 
Vaults and other enclosed below-grade spaces may be allowed within the right-
of-way with a Revocable Encroachment Permit, a lease if conditions warrant it, 
and a building code appeal granted by the Bureau of Development Services.  
The building section within the right-of-way must be designed to be severable 
from the main building and the structural support for the building above grade 
must meet IBC 3202.1.1.  No projections are allowed beyond the curb line.  A 
minimum of 5’ of clearance is required from the street gutter grade to the top of 
the building lid.  It is the applicant’s responsibility to demonstrate that no conflict 
will exist with street trees, streetlights, signals, ADA ramps or any other item 
constructed within the right-of-way permitted through the Public Works Permit. 
 
A Revocable Encroachment Permit for the vault or other enclosed structure must 
be issued before the building code appeal to the Bureau of Development 
Services will be granted.  The building code appeal submitted to the Bureau of 
Development Services must include a demonstration and statement from the 
structural engineer of record that the main building structure will meet all of the 
necessary structural requirements and remain stable under gravity, lateral, soil 
and flood loads if the projection is removed.  The proposed design should clearly 
delineate the extent of the projection, both in plan view and in section view.  The 
Revocable Encroachment Permit from the Bureau of Transportation must be 
included with the building code appeal.  A revocable encroachment permit should 
also be issued for existing unpermitted vaulted basements upon being modified. 
 
Vaulted and other enclosed structures extending beyond the curb line are 
considered a “Major Encroachment”.  They are only allowed on a limited basis, 
are strongly discouraged and must be approved by City Council.  See 
Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information on “Major Encroachments.” 
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3202.1.3 – Areaways.  Areaways shall be protected by grates, guards or other 
approved means. 
 
Areaways may be allowed in the public right-of-way.  The areaway must be 
contained entirely within the building Frontage Zone and must be protected by 
grates, guards or other approved means meeting ADA requirements and IBC 
regulations.  The areaway requires a Revocable Encroachment Permit, issued to 
the adjacent property owner.  Areaways will be reviewed on a case-by-case 
basis.  It is the applicant’s responsibility to demonstrate the need for the areaway 
versus other means contained on private property. 
 
A proposal for the areaway should be submitted to the Bureau of Transportation, 
along with a Revocable Encroachment Permit Application.  If acceptable, a 
Revocable Encroachment Permit will be issued to the adjacent property owner.  
The applicant will be required to pay a permit fee, as well as a county recording 
fee, as required by Title 17 of the City Code. 
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D.2 – IBC Section 3202.2 – Encroachments above grade  
and below 8’ in height 

 
Encroachments into the public right-of-way above grade and below 8’ (2438 mm) 
in height shall be prohibited except as provided for in Sections 3202.2.1 through 
3202.2.3.  Doors and windows shall not open or project into the public right-of-
way. 
 
Doors or windows that open or swing out into the right-of-way less than 8’ above 
the sidewalk surface are only allowed under certain circumstances and require a 
revocable encroachment permit.  The door must meet one of the two following 
conditions: 

 
(1) The door is used solely for access to an on-site garbage receptacle or utility 

room.  The door or gate must be operated solely from the outside.  The 
door must automatically return to the closed position except when it is flush 
and latched to the building wall. 
 

-or- 
 

(2) The door is used solely as an emergency exit.  The door must have no 
exterior hardware and must be connected to an audible alarm, which shall 
be operational at all times, to alert passersby when the door is being 
opened.  The door is to be signed as an “emergency exit only”. 

 
 
Security gates that swing into the right-of-way at recessed doorways also require 
a revocable encroachment permit and must meet both of the following conditions: 
 
(1) The gate opens independently of the door. 

 
-and- 

 
(2) The gate is locked in the open position at the start of the day and is closed 

at the end of the day.  PBOT will not permit gates that are designed to be 
opened and closed throughout the day. 

 
Door or window projections that do not meet the requirements of IBC Chapter 32 
will require a building code appeal to the Bureau of Development Services.  A 
Revocable Encroachment Permit for the door or window projection must be 
issued before the building code appeal will be granted by the Bureau of 
Development Services.  The Revocable Encroachment Permit from the Bureau of 
Transportation must be included with the building code appeal.  Proposals that 
do not meet the above conditions are discouraged and will be reviewed on a 
case-by-case basis.  It is the applicant’s responsibility to demonstrate the building 
constraints which cause the inability to meet the IBC regulations.   
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3202.2.1 – Steps.  Steps shall not project more than 12 inches (305 mm) and 
shall be guarded by approved devices not less than 3 feet (914 mm) high, or 
shall be located between columns or pilasters. 
 
Stairs and hand railings may be allowed within the right-of-way.  A Revocable 
Encroachment Permit Application for the stairs and/or railings should be 
submitted to the Bureau of Transportation, including a site plan and any relevant 
details to clearly demonstrate the proposal.  If it is acceptable, a Revocable 
Encroachment Permit will be issued to the owner of the property to which the 
encroachment is adjacent.  The permit will detail specific maintenance and 
liability requirements.  It will also be recorded with the county so that the permit 
will run with the land, and therefore any future owners will also be bound by the 
permit conditions.  The applicant will be required to pay a permit fee as well as a 
county recording fee, as per Title 17 of the City Code.  The stairs and hand 
railings shall be located so that they do not restrict the minimum sidewalk corridor 
width as defined in Table A (on page 7) and must be at least 1’ away from the 
Though Pedestrian Zone. 
 
Stairs and railings should be constructed so as to comply with Building Code and 
other applicable regulations, as if they were being constructed on private 
property.  If the stairs exceed the allowed 1’ encroachment of the International 
Building Code (IBC 3202.2.1), then a building code appeal to the Bureau of 
Development Services is also necessary. 
 
In design districts, stairs and hand railings in the right-of-way may be subject to 
Design Review. 
 
3202.2.2 – Architectural features.  Columns or pilasters, including bases and 
moldings shall not project more than 12 inches (305 mm).  Belt courses, lintels, 
sills, architraves, pediments and similar architectural features shall not project 
more than 4 inches (102 mm). 
 
Structures extending from a building whose front is located at or within 1 foot of 
the property line, such as utility meters and valves, garage entry protections and 
other building appurtenances are allowed without a Revocable Encroachment 
Permit.  The appurtenance must be severable, may not extend more than 1 foot 
from the face of the building and may not restrict the minimum required Through 
Pedestrian Zone as defined in Table A on page 7. 
 
Decorative building facings and architectural features are allowed to extend up to 
4 inches beyond the property line without a Revocable Encroachment Permit.  
The building facing must be severable, may not extend more than 4 inches into 
the right-of-way and may not restrict the minimum required Through Pedestrian 
Zone as defined in Table A on page 7. 
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Other building appurtenances and architectural features that do not meet these 
requirements are generally discouraged.  Appurtenances and architectural 
features that do not meet the requirements of IBC Chapter 3202.2.2 will require a 
building code appeal to the Bureau of Development Services.  A Revocable 
Encroachment Permit must be issued before the building code appeal will be 
granted by the Bureau of Development Services.  The Revocable Encroachment 
Permit from the Bureau of Transportation must be included with the building code 
appeal.  This type of proposal will be reviewed on a case-by-case basis. 
 
3202.2.3 – Awnings.  The vertical clearance from the public right-of-way to the 
lowest part of any awning, including valances, shall be 7 feet (2134 mm) 
minimum. 
 
Awnings must be supported by the building or another structure on private 
property.  No structural supports are allowed within the public right-of-way.  
Awnings may not extend more than two-thirds of the distance from the property 
line to the curb, and the horizontal clearance between the awning and the curb 
shall not be less than 2 feet. 
 
Awnings that meet these requirements and the IBC regulations do not require 
Revocable Encroachment Permits.  Awnings that do not meet these 
requirements and the IBC regulations are considered a “Major Encroachment.”  
They are only allowed on a limited basis, are strongly discouraged and must be 
approved by City Council.  See Transportation Administrative Rule TRN 8.01, 
Encroachments in the Public Right-of-Way, for more information regarding “Major 
Encroachments.” 
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D.3 – IBC Section 3202.3 – Encroachments 8’ or more  
above grade 

 
Encroachments 8 feet (2438 mm) or more above grade shall comply with 
Sections 3202.3.1 through 3202.3.4. 
 
3202.3.1 – Awnings, canopies, marquees and signs.  Awnings, canopies, 
marquees and signs shall be constructed so as to support applicable loads as 
specified in Chapter 16.  Awnings, canopies, marquees and signs with less than 
15 feet (4572 mm) clearance above the sidewalk shall not extend into or occupy 
more than two-thirds the width of the sidewalk measured from the building.  
Stanchions or columns that support awnings, canopies, marquees and signs 
shall be located not less than 2 feet (610 mm) in from the curb line. 
 
PBOT policy dictates that awnings, canopies, marquees and signs must be 
supported by the building or another structure on private property.  No structural 
supports within the public right-of-way are allowed. 
 
Awnings, canopies and signs may not extend more than two-thirds of the 
distance from the property line to the curb, and the horizontal clearance between 
the awning, canopy or sign and the curb shall not be less than 2 feet. 
 
Marquees may project more than two-thirds of the distance from the property line 
to the curb line with the following conditions:  
 

(1) The marquee must be at least 12 feet above the sidewalk.  
(2) The horizontal clearance between the marquee and the 

curb line must be at least 2 feet.  
(3) The length of the marquee may not exceed 25 feet along 

the direction of the street. 
 
Awnings, canopies, marquees and signs that meet these requirements and the 
IBC regulations do not require Revocable Encroachment Permits.  
 
Awnings, canopies, marquees and signs that do not meet these requirements or 
the IBC regulations are considered a “Major Encroachment.”  They are allowed 
on a limited basis, are strongly discouraged and must be approved by City 
Council.  See Transportation Administrative Rule TRN 8.01, Encroachments in 
the Public Right-of-Way, for more information regarding “Major Encroachments.” 
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3202.3.2 – Windows, balconies, architectural features and mechanical 
equipment.  Where the vertical clearance above grade to projecting windows, 
balconies, architectural features or mechanical equipment is more than 8 feet 
(2438 mm), 1 inch (25 mm) of encroachment is permitted for each additional 1 
inch (25 mm) of clearance above 8 feet (2438 mm), but the maximum 
encroachment shall be 4 feet (1219 mm). 

 
Oriel Windows and balconies that meet these IBC regulations do not require a 
Revocable Encroachment Permit.  No oriel window or balcony projections are 
allowed less than 8’ above grade.  Over 8’ above grade, one inch of 
encroachment is allowed for each additional inch of clearance above 8’, with a 
maximum allowable encroachment of 4’.  Oriel Windows and balconies that do 
not meet these IBC regulations are considered a “Major Encroachment” and 
require a lease.  They are only allowed on a limited basis, are strongly 
discouraged, may require Design Review and must be approved by City Council.  
See Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information regarding “Major Encroachments.”  Reference 
Portland Policy Document ENB-15.51 for additional requirements of the Bureau 
of Development Services for oriel windows. 
 
3202.3.3 – Encroachments 15 feet or more above grade.  Encroachments 15 
feet (4572 mm) or more above grade shall not be limited. 
 
PBOT policy requires that all encroachments 15 feet or more above grade shall 
meet the same requirements encroachments 8 feet above grade (Section 
3202.3). 
 
3202.3.4 – Pedestrian Walkways.  The installation of a pedestrian walkway over 
a public right-of-way shall be subject to the approval of local authority having 
jurisdiction.  The vertical clearance from the public right-of-way to the lowest part 
of a pedestrian walkway shall be 15 feet (4572 mm) minimum. 
 
 
Elevated Pedestrian Walkways are considered a “Major Encroachment” and 
require a lease.  They are allowed on a limited basis, are strongly discouraged, 
may require Design Review and must be approved by City Council.  See 
Transportation Administrative Rule TRN 8.01, Encroachments in the Public 
Right-of-Way, for more information regarding “Major Encroachments.” 
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D.4 – IBC Section 3202.4 – Temporary encroachments 
 
Where allowed by the local authority having jurisdiction, vestibules and storm 
enclosures shall not be erected for a period of time exceeding 7 months in any 
one year and shall not encroach more than 3 feet (914 mm) nor more than one-
forth of the width of the sidewalk beyond the street lot line.  Temporary entrance 
awnings shall be erected with a minimum clearance of 7 feet (2134 mm) to the 
lowest portion of the hood or awning where supported on removable steel or 
other approved noncombustible support. 
 
Per Portland City Code and PBOT policy, it is unlawful for any person to obstruct 
or cause to be obstructed any roadway, curb or sidewalk by leaving or placing, to 
remain longer than 2 hours, any object, material or article which may prevent free 
passage over any part of such street or sidewalk area.  Reference Chapter 
17.44.010 A. 
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Exception Process 
Encroachments in the Public Right-of-Way 

       
 
If a proposal for a right-of-way encroachment does not meet the policy as 
described in this document, the proposal may be reviewed by the Bureau of 
Transportation on a case-by-case basis, at the discretion of the Transportation 
Development Review Manager.  The encroachment applicant should include the 
reasons for the exception request and an explanation of how the proposal meets 
the intent of City Code and adopted policies.  The Development Review Manager 
will review the request and consult with staff and the City Engineer as needed.  
The applicant may be contacted for additional information.  A written response 
will be provided to the applicant, explaining the reasons for approval or denial of 
the request.  The timeline for a response may vary depending on the complexity 
of the issue.  Decisions made by the Bureau of Transportation regarding 
proposed right-of-way encroachments are final. 
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Glossary 
Encroachments in the Public Right-of-Way 

 
• Alley - A facility primarily intended to provide access to the rear or side 

of lots or buildings in urban areas and not intended for through vehicular 
movement. 

 
• Bus Zone – The area of the Sidewalk Corridor adjacent to a bus when 

stopped at a marked bus stop, running the length of the bus, necessary 
for passenger loading and unloading. 

 
• Curb Zone – The area of the Sidewalk Corridor between the Furnishing 

Zone and the roadway as defined in Table A on page 7. 
 

• Design District – Areas subject to Design Review as defined on the 
Zoning Map of the Comprehensive Plan and in Title 33. 

 
• Design Review – Review by the Bureau of Development Services to 

ensure that facility design meets design parameters for development and 
preserves the conservation, enhancement, and continued vitality of the 
identified scenic, architectural, and cultural values of each Design 
District or area and the quality of development near transit facilities. 

 
• Frontage Zone – The area of the Sidewalk Corridor between the 

Through Pedestrian Zone and the property line as defined in Table A on 
page 7. 

 
• Furnishing Zone – The area of the Sidewalk Corridor between the Curb 

Zone and the Through Pedestrian Zone as defined in Table A on page 7. 
 

• Encroachment – Any private structure installed within the Right-of-Way. 
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Glossary (continued) 
 
• Major Encroachment – Any of the following specific encroachments, as 

defined in Transportation Administrative Rule TRN 8.01, Encroachments 
in the Public Right-of-Way: 

a. sky-structures  
b. building projections or extensions not covered by Title 16, 

Title 24 or Title 32 
c. arcades 
d. underground walkways 
e. malls or parking 
f. other structures for the movement of people or goods, 

excepting items regulated as utilities 
 

• Private – For the purposes of this rule, “private” is defined as a facility 
not owned by the Bureau of Transportation, Bureau of Water Works or 
the Bureau of Environmental Services, or a facility that is owned by a 
Franchise Utility but not allowed though the franchise agreement. 

 
• Right-of-Way – The area between property lines of a street, easement, 

tract or other area dedicated to the movement of vehicles, pedestrians 
and/or goods. 

 
• Sidewalk – An improved facility intended to provide for pedestrian 

movement; usually, but not always, located in the public right-of-way 
adjacent to a roadway.  Typically constructed of concrete.  (See 
Standard Construction Specifications.) 

 
• Sidewalk Corner Obstruction-Free Area – The space between the 

curb face and the lines created by extending the adjacent property lines 
(or boundary lines of the public sidewalk easements) to the curb face. 

 
• Sidewalk Corridor – The area behind the curb face of a street and 

including the area designated for the Curb Zone, Furnishing Zone, 
Through Pedestrian Zone and the Frontage Zone as defined in Table A 
on page 7. 

 
• Structural Review – Review by either the Bureau of Development 

Services or the Bureau of Transportation to ensure conformance of a 
structure with City standards and governing codes. 

 
• Through Pedestrian Zone – The area of the Sidewalk Corridor between 

the Furnishing Zone and the Frontage Zone as defined in Table A on 
page 7. 

 



Chapter 32 Encroachments Into the Public
Right-Of-Way

Section 3201 General

3201.1 Scope

The provisions of this chapter shall govern the encroachment of structures into the public
right-of-way.

3201.1.1 Encroachments Removable

All encroachments permitted beyond the street line by the provisions of this chapter shall
be constructed so that they may be removed at any time without endangering the
structural safety or �re safety of the building except that footings as permitted under
Section 3202.1.1 of this code need not be removable.

3201.2 Measurement

The projection of any structure or portion thereof shall be the distance measured horizontally
from the lot line to the outermost point of the projection.

3201.3 Other Laws

The provisions of this chapter shall not be construed to permit the violation of other laws
regulating the use and occupancy of public property.

3201.3.1 Restrictions on Construction and Projections on Certain Streets,
Parkways, Boardwalks and Beaches

Not withstanding the provisions of this chapter, it shall be unlawful to build, erect, or make
areaways, steps or other encroachments or projections prohibited by Sections 19-131, 19-
132, 19-135, 18-109, 18-112 and 18-113 of the Administrative Code.
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3201.4 Drainage

Drainage water collected from a roof, awning, canopy or marquee, other than canvas and
�exible material, and condensate from mechanical equipment shall not �ow over a public
walking surface.

3201.5 Permission Revocable

Any permission, expressed or implied, permitting the construction of encroachments within
the area of the street under the provisions of this chapter shall be revocable, except footings
as permitted under Section 3202.1.1.

3201.6 Existing Projections

Any part of a building that projects beyond a street line on January 1, 1938, may be
maintained as constructed until its removal is directed in accordance with applicable law.

3201.7 Alteration of Existing Encroachments

Alterations to existing encroachments beyond the street line may be permitted in whole or in
part, provided that such alterations conform with the requirements of this chapter.
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3201.8 De�nitions

As used in this chapter, the following terms shall have the following meanings:  

AREAWAY. A space below grade adjacent to a building open to the outer air and enclosed by
walls.  

CURB LINE. The line coincident with the face of the street curb adjacent to the roadway.  

FOOTING. A foundation element consisting of an enlargement of a foundation pier or
foundation wall, wherein the soil materials along the side of and underlying the element may
be visually inspected prior to and during its construction.  

PROJECTING SIGN. A sign other than a wall sign, which projects from and is supported by a
wall of a building or structure.  

SIGN. Any letter, �gure, character, mark, plane, point, marquee sign, design, poster, pictorial,
picture, stroke, stripe, line, trademark, reading matter or illuminated service, which shall be
constructed, placed, attached, painted, erected, fastened or manufactured in any manner
whatsoever, so that the same shall be used for the attraction of the public to anyplace,
subject, person, �rm, corporation, public performance, article, machine or merchandise,
whatsoever, which is displayed in any manner outdoors. Every sign shall be classi�ed and
conform to the requirements of that classi�cation as set forth in this chapter.  

STREET. A thoroughfare, including sidewalks and roadways, dedicated or devoted to public
use by legal mapping or other lawful means, or a public way.  

STREET LINE. A lot line separating a street from other land.  

VAULT. Any space below the surface of a street, that is covered over, except those openings
that are used exclusively as places for descending, by means of steps, to the cellar or
basement of any building.

3201.9 Department of Transportation Approval

Any encroachment into the public right-of-way that exceeds the limitation provided for in this
chapter shall require the approval of the Department of Transportation.

Section 3202 Encroachments
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3202.1 Encroachments Below Grade

Encroachments below grade shall comply with Sections 3202.1.1 through 3202.1.4.

3202.1.1 Footings

Exterior wall and column footings may be constructed to project beyond the street line not
more than 12 inches (305 mm), provided that the top of the footing is not less than 8 feet
(2438 mm) below the ground or sidewalk level. Foundation walls required to support
permitted projections may be constructed to project not more than the permitted
projection beyond the street line.

3202.1.1.1 Footings for Temporary Barriers or Shields in Areas of Special Flood
Hazard or Shaded X-Zones

In areas of special �ood hazard or shaded X-Zones, continuous footings for the support
and attachment of temporary, removable dry �oodproo�ng barriers or shields may be
constructed to project beyond the street line not more than 12 inches (305 mm) both at
grade and below grade.

3202.1.2 Vaults

Vaults may be permitted in accordance with the New York City Charter and Chapter 19 of
the Administrative Code. Such vaults shall comply with the provisions of this code and
other applicable laws and rules.

3202.1.3 Areaways

Areaways shall be protected by grates, guards or other approved means, subject to
approval by the Commissioner of the Department of Transportation.

3202.1.4 Tunnels Between Buildings

Tunnels connecting buildings and projecting beyond street lines may be constructed
subject to the approval of the Commissioner of the Department of Transportation. Such
tunnels shall comply with the provisions of this code and other applicable laws and
regulations.
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3202.1.5 Sidewalk Supports

Exterior foundation walls are permitted to be constructed with a ledge that projects beyond
the street line not more than 4 inches (102 mm) to support sidewalk construction, provided
that:  

1. the top of the ledge is not more than 8 inches (203 mm) below the ground or sidewalk
level; and  

2. bottom of the ledge is not more than 24 inches (610 mm) below the ground or sidewalk
level.

3202.2 Encroachments Above Grade

Encroachments into the public right-of-way above grade shall be prohibited except as
provided for in Sections 3202.2.1 through 3202.2.3.

3202.2.1 Encroachments Subject to the Area Limitations

Encroachments that are subject to area limitations are those elements listed in Sections
3202.2.1.1 through 3202.2.1.9, generally of an architectural character, that form an integral
part of the building facade. The aggregate area of all such elements constructed to extend
beyond the street line shall not exceed 10 square feet (0.93 m2) within any 10 feet (3048
mm) by 10 feet (3048 mm) square area of wall, except that a veneer may be applied to the
entire facade of a building erected before December 6, 1968, if such veneer does not
project more than 4 inches (102 mm) beyond the street line. The area of any such
projection shall be measured at that vertical plane, parallel to the wall, in which the area of
the projection is greatest. This plane of measurement may be at the street line, the line of
maximum projection or any point in between. For the purpose of measuring the projected
area of a balcony, air spaces of less than 6 inches (152 mm) between closely spaced railing
or guards elements shall contribute to the area of the projection.  

Exception: The aggregate area of all elements subject to area limitations that includes a
balcony or associated railings and brackets shall not exceed 24 square feet (2.2 m2) in any
240 square foot (22.3 m2) area on a given story.
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3202.2.1.1 Entrance Details

Entrance details, including steps and doors when fully open, may be constructed to
project beyond the street line not more than 18 inches (457 mm). Entrance steps that
project beyond the street line shall be guarded at each end by railings at least 3 feet (914
mm) high or by other members of the entrance detail providing equivalent protection.

3202.2.1.2 Architectural Details

Details such as cornices, eaves, bases, sills, headers, band course, opening frames,
rustications, applied ornament or sculpture, grilles, windows when fully open, air
conditioning units, and other similar elements may be constructed:  

1. To project not more than 4 inches (102 mm) beyond the street line when less than 10
feet (3048 mm) above the ground or sidewalk level.  

2. To project not more than 10 inches (254 mm) beyond the street line when more than
10 feet (3048 mm) above the ground or sidewalk level.  

Exceptions:  

1. Replacement or restoration of historical architectural details that are, or were, located
more than 10 feet (3048 mm) above the sidewalk and that project more than 10 inches
(254 mm), on existing buildings or structures designated by the Landmarks Preservation
Commission, may be permitted provided they do not exceed the historic projections and
provided that they are approved by the Landmarks Preservation Commission.  

2. New architectural details on new or existing buildings, additions or structures subject
to the jurisdiction of the Landmarks Preservation Commission, that are more than 10
feet (3048 mm) above the sidewalk and that project more than 10 inches (254 mm) and
no more than 3 feet (914 mm), may be permitted provided that the Landmarks
Preservation Commission �nds that the proposed detail is appropriate to the historic
character of the historic district or landmarked building, structure or site.
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3202.2.1.3 Balconies

Balconies, including railings and supporting brackets, no parts of which are less than 10
feet (3048 mm) above the ground or sidewalk level, may be constructed to project not
more than 2 feet 6 inches (762 mm) beyond the street line. When permitted by the
provisions of this code, �re escapes that are part of a required exit may be constructed
to project not more than 4 feet 6 inches (1372 mm) beyond the street line provided no
part, including any movable ladder or stair, is lower than 10 feet (3048 mm) above the
ground or sidewalk level when not in use.

3202.2.1.4 Marquees

Marquees may be constructed to project beyond the street line provided that they
comply with Section 3106 and Sections 3202.2.1.4.1 through 3202.2.1.4.5.

3202.2.1.4.1 Height

Marquees shall receive structural support only from the building and shall be at least
10 feet (3048 mm) above the ground level or sidewalk.

3202.2.1.4.2 Projection

Marquees shall project no closer to the curb line than 2 feet (610 mm).

3202.2.1.4.3 Thickness

Marquees shall be no thicker nor shall the fascia be higher than 3 feet (914 mm)
when measured vertically from its lowest to its highest point.

3202.2.1.4.4 Dimensions

Dimensions shall include all decoration but shall exclude any tension supports
suspending the marquee from the wall.

3202.2.1.4.5 Occupancy Restrictions

Marquees may be erected on:  

1. Buildings of an essentially public nature, including but not limited to the following:  

1.1. Public buildings, including schools.  
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1.2. Theatres.  

1.3. Hotels.  

1.4. Terminals.  

1.5. Large department stores.  

1.6. Supermarkets.  

1.7. Multiple dwellings.  

1.8. O�ce buildings  

2. Warehouses or markets in one of the following established market areas:  

2.1. Bronx.  

2.1.1. Edgewater Road and Halleck Street between Lafayette Avenue and East Bay
Avenue.  

2.1.2. Lafayette Avenue between Edgewater Road and the Bronx River.  

2.1.3. East Bay Avenue between Halleck Street and the Bronx River.  

2.1.4. Hunt's Point Avenue between East Bay Avenue and the Bronx River.  

2.1.5. Exterior Street between East 149th Street and East 157th Street.  

2.1.6. Cromwell Avenue between East 150th Street and East 153rd Street.  

2.1.7. East 150th Street between Exterior Street and River Avenue.  

2.1.8. Westchester Avenue between St. Ann's Avenue and Bergen Avenue.  

2.1.9. Brook Avenue between East 150th Street and East 156th Street.  

2.1.10. Bergen Avenue between East 149th Street and East 156th Street.  

2.1.11. East 152nd Street between Bergen Avenue and Brook Avenue.  

2.1.12. East 153rd Street between Bergen Avenue and Brook Avenue.  

2.2. Brooklyn.
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2.2. Brooklyn.  

2.2.1. North 6th Street between Berry Street and Wythe Avenue.  

2.3. Manhattan.  

2.3.1. John Street to Fulton Street between South Street and Front Street.  

2.3.2. Fulton Street to Dover Street between South Street and Water Street.  

2.3.3. South Street and Front Street between John Street and Dover Street.  

2.3.4. Water Street between Fulton Street and Dover Street.  

2.3.5. Horatio Street to West 14th Street between West Street and 9th Avenue.  

2.3.6. West Street, Washington Street, Greenwich Street.  

2.3.7. 9th Avenue and 10th Avenue between Horatio Street and West 14th Street.  

2.3.8. West 16th Street, north side, and West 17th Street, south side, between 10th
Avenue and 11th Avenue.  

2.3.9. West 24th Street to West 26th Street, south side, between 11th Avenue and
12th Avenue.  

2.3.10. West 27th Street, north side, to West 28th Street between 11th Avenue and
12th Avenue.  

2.3.11. 12th Avenue and St. Claire Place between 125th Street and 132nd Street.  

2.3.12. 12th Avenue, west side, between 132nd Street and 133rd Street.  

2.4. Queens.  

2.4.1. 95th Avenue, north side, between Sutphin Boulevard and 148th Street.
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3202.2.1.4.6 Change of Occupancy

When the occupancy or use of a building with a marquee is changed to an occupancy
or use for which a projecting marquee is not permitted, the marquee shall be
removed.  

Exception: For buildings subject to the jurisdiction of the Landmarks Preservation
Commission, Section 3202.2.1.4.6 shall not apply when the Landmarks Preservation
Commission makes a determination that the removal of the marquee would be
inappropriate to the architectural character of the building or historic district.

3202.2.1.4.7 Other Agency Approvals

An applicant wishing to erect a marquee shall provide proof that the Commissioners
of the Departments of Transportation, Consumer A�airs, and Environmental
Protection have not permitted the use of a space or structure on or under the
sidewalk beneath the proposed marquee in such a manner that the construction of
the proposed marquee shall interfere with the removal or repair of any such
permitted use or structure.

3202.2.1.5 Light Fixtures

Light �xtures that are supported entirely from the building may be constructed to
project not more than 2 feet (610 mm) beyond the street line, provided no part of the
�xture is less than 8 feet (2438 mm) above the ground or sidewalk level.

3202.2.1.6 Flagpoles

Flagpoles that are supported entirely from the building may be constructed to project
not more than 18 feet (5486 mm) beyond the street line, but not closer than 2 feet (610
mm) to the curb line, provided that no part of the �agpole is less than 15 feet (4572 mm)
above the ground or sidewalk level.

3202.2.1.7 Wall Signs

Wall signs may be constructed to project not more than 12 inches (305 mm) beyond the
street line when conforming to the requirements of this code and Section H111 of
Appendix H.

3202.2.1.8 Projecting Signs

All permitted projecting signs may be constructed to project not more than 10 feet (3048
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All permitted projecting signs may be constructed to project not more than 10 feet (3048
mm) beyond the street line, but not closer to the curb line than 2 feet (610 mm), when
conforming to the requirements of this code and Section H112 of Appendix H, and
provided that no part of the sign is less than 10 feet (3048 mm) above the ground or
sidewalk level.  

Exceptions: Permanent projecting signs are prohibited on buildings in the areas
indicated below:  

1. Borough of Manhattan.  

1.1. Projecting signs. No permanent projecting sign shall be erected on any building on:  

1.1.1. 5th Avenue between Washington Square north and 110th Street;  

1.1.2. 34th Street between Park Avenue and 7th Avenue;  

1.1.3. Madison Avenue between 23rd Street and 96th Street;  

1.1.4. 57th Street between Lexington Avenue and Broadway;  

1.1.5. Vanderbilt Avenue between 42nd Street and 47th Street;  

1.1.6. Park Avenue between 32nd Street and 40th Street;  

1.1.7. Park Avenue between 45th Street and 96th Street;  

1.1.8. 33rd Street between Lexington Avenue and 5th Avenue;  

1.1.9. 35th through 41st Streets between Lexington Avenue and 5th Avenue;  

1.1.10. 43rd through 56th Streets between Lexington Avenue and 5th Avenue;  

1.1.11. 58th Street between Lexington Avenue and 5th Avenue;  

1.1.12. 60th Street between Lexington Avenue and 5th Avenue;  

1.1.13. Nassau Street between Wall Street and Frankfort Street; or  

1.1.14. John Street between Broadway and William Street.  

1.2. Illuminated projecting signs. No permanent illuminated projecting sign shall be
erected on any building on:  

1.2.1. 72nd Street between Central Park West and River Drive.  
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2. Borough of Brooklyn.  

2.1. Projecting signs. No permanent projecting sign shall be erected on any building on:  

2.1.1. Fulton Street between Flatbush Avenue and Joralemon Street and Willoughby
Street.  

2.2. Illuminated projecting signs. No permanent illuminated projecting sign shall be
erected on any building on:  

2.2.1. Fulton Street between Flatbush Avenue and Prospect Street and Henry Street;  

2.2.2. Washington Street between Myrtle Avenue and Prospect Street;  

2.2.3. Court Street between Fulton Street and Livingston Street;  

2.2.4. Pierrepont Street between Fulton Street and Clinton Street;  

2.2.5. Montague Street between Court Street and Clinton Street;  

2.2.6. Remsen Street between Court Street and Clinton Street; or  

2.2.7. Joralemon Street between Court Street and Clinton Street.

3202.2.1.9 Sun Control Devices

Sun control devices constructed in accordance with Section 3105 and supported entirely
from the building may project beyond the street line not more than 2 feet 6 inches (762
mm), provided that no part of the sun control device is less than 8 feet (2438 mm) above
the ground or sidewalk level. Any portion of a sun control device that is located over a
sidewalk vault and is more than 10 inches (254 mm) beyond the street line and less than
40 feet above the ground or sidewalk shall be removable or retractable to less than 10
inches (254 mm) beyond the street line.

3202.2.2 Encroachments Not Subject to Area Limitations
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3202.2.2.1 Ramps

When a building erected prior to December 6, 1969, is altered to provide access to
individuals who use wheelchairs, ramps constructed to provide such access may, with
the approval of the commissioner, project beyond the street line for a distance of not
more than 44 inches (1118 mm). Ramps shall comply with the applicable provisions of
Chapter 11.

3202.2.2.2 Bridges Between Buildings

Bridges connecting buildings and projecting beyond street lines may be permitted in
accordance with applicable law. Such bridges shall be of a construction class that is at
least equal to the higher class of the two buildings connected and shall otherwise
comply with the provisions of this code and other applicable laws and rules.

3202.2.2.3 Flood Shield Supports

In areas of special �ood hazard or shaded X-Zones, permanent attachments to building
façades necessary for the support and attachment of temporary, removable dry
�oodproo�ng barriers or shields may be constructed to project beyond the street line
for a distance of not more than 6 inches (152 mm).

3202.2.2.4 Curb Cuts

The lowering of any curb or the change of grade of any sidewalk for the purpose of
providing a driveway across such curb or sidewalk shall be constructed in accordance
with the speci�cations prescribed in Sections 406.7.6 and 406.7.7. All sidewalks and
driveways or portions thereof that are structurally supported shall be designed for loads
prescribed in Chapter 16.
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3202.2.2.4.1 Curb Cut Removal

Vehicular access curb cuts that can no longer serve as vehicular access across a curb
or sidewalk shall be removed and the curb and sidewalk shall be restored in
accordance with standards of the Department of Transportation. The commissioner
may order such removal and restoration. The commissioner shall limit the length of
any curb cut for the purpose of providing a driveway across such curb or sidewalk,
when in the opinion of the commissioner the actual use or intended use of such
driveway would endanger the public. Where the vehicular use of such driveway, in the
opinion of the commissioner is dangerous to the public, the commissioner shall order
the owner to discontinue use of such driveway and restore the curb and sidewalk in
accordance with standards of the Department of Transportation. Upon the failure of
the owner to comply with any of the orders provided for in Section 3202.2.2.4, in such
cases where the restoration of such curb cuts are needed to facilitate department of
transportation work, the commissioner may inform the commissioner of
transportation of such failure to comply and may request the cooperation of the
commissioner of transportation acting under his or her authority pursuant to Section
2903(b)(7) of the New York City Charter in the enforcement of this section.

3202.2.3 Awnings

Awnings constructed in accordance with Section 3105 and supported entirely from the
building may project beyond the street line as follows:

3202.2.3.1 Store Front Awnings

Store front awnings may project beyond the street line not more than 8 feet (2438 mm),
provided no part of the awning is less than 8 feet (2438 mm) above the ground or
sidewalk level, except for a �exible valance which may be not less than 7 feet (2134 mm)
above the ground or sidewalk level, and provided that the awning box or cover does not
project more than 12 inches (305 mm).

3202.2.3.2 Awnings Over Windows or Doors

Awnings over windows or doors may project beyond the street line not more than 5 feet
(1524 mm), provided that no part of the awning is less than 8 feet (2438 mm) above the
ground or sidewalk level.

3202.2.4 Reserved
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3202.2.5 Fire Department Connections, Caps or Plugs

Fire department connection swivels, caps and plugs shall be permitted to project beyond
the street line as provided for in NFPA 14, as amended by Appendix Q of this code.

3202.3 Reserved

3202.4 Temporary Encroachments

Encroachments of temporary nature shall comply with Sections 3202.4.1 and 3202.4.3.

3202.4.1 Sidewalk Cafés

Enclosures for sidewalk cafés, where permitted by the Commissioner of the Department of
Consumer A�airs pursuant to applicable law and constructed in compliance with Section
3111, may be constructed beyond the street line.

3202.4.2 Storm Enclosures

Storm enclosures projecting not more than 18 inches (457 mm) beyond the street line may
be permitted during the period between November 15 and the following April 15. Such
enclosures shall be removed at the end of this period. Construction of storm enclosures
must comply with the requirements of this code including the �re-resistance rating of the
building to which it is appurtenant and Chapter 11 of this code.

3202.4.3 Temporary Flood Shields, Stairs and Ramps in Areas of Special Flood
Hazard and Shaded X-Zones

In areas of special �ood hazard and shaded X-Zones, temporary �ood shields, stairs and
ramps shall comply with Sections G308.6 and G308.7 of Appendix G of the New York City
Building Code and shall be permitted in accordance with plans approved by the
department subject to the following conditions:  

1. Such �ood shields, stairs and ramps shall project no more than one foot (305 mm)
beyond the street line.  

2. Such �ood shields, stairs and ramps shall be removed in a timely manner after a �ood
event.
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ENCROACHMENTS IN THE  
PUBLIC RIGHT OF WAY  

 

Under the authority of the Denver City Charter, Article II; the Denver Revised Municpal Code (DRMC), Chapter 49; 
and by other City Ordinances and Regulations, the Denver Department of Public Works manages the Public Right of 
Way (ROW).  
 

ROW is public property specifically dedicated for the purposes of constructing, reconstructing, owning, and repairing 
public thoroughfares such as streets, alleys, sidewalks, and trails for transportation, utilities, and other public 
infrastructure.  When there is a need to locate privately owned improvements in the ROW (Encroachments), certain 
conditions must be met.   
 
The intent of this document is to categorize Encroachments into Tiers, and to establish criteria and general conditions 

for placement of Encroachments in the ROW.  Additionally, details the application, and review process and identifies 
other City permits that may be required when encroaching into the ROW with private improvements.   
 
Encroachments are categorized into one of three (3) Tiers depending on the significance of the encroachment: 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
  
 

Tier III Encroachment: 
(Pages 16-18) 

 

Encroachments that are substantial in nature and due to the 
complexity require a formal review and City Council approval.  
Tier III Encroachments are defined as an expansion of a private 
use into the ROW, typically substantial building elements.  Tier 
III Encroachments require an application, fee, review, and 
adoption and recordation of a City Council Resolution.    
 
Examples: 

 Below grade parking garages 

 Caissons 

 Elevated or Enclosed patios 
 Loading Docks 

 Structural Retaining walls 

 Pedestrian Bridges 
 

Processing time: 10-12 weeks 

 

Tier I Encroachment: 
(Pages 3-11) 

 
Encroachments that meet the specific criteria contained in the 
Tier I section of this document.  There is no review process for 
a Tier I Encroachment; however, Street Occupancy and 
Construction permits may be required.  For permit information 
contact PW Construction Inspections at (303) 446-3469.  
 

Examples: 
 Art/Sculptures 
 Awnings without poles 
 Landscaping and Planters 
 Stairs/Ramps 
 Temporary Shoring 
 Sewers and Pretreatment devices 

 
Processing time: 3-5 days for Revocable Street Occupancy 
and/or Street Cut Permit 

 Permit Resources: 
  

Prior to placing an Encroachment in the ROW, a Street Cut 
and/or Revocable Street Occupancy Permit may be required.  
Permit Request forms can be found at: 
http://www.denvergov.org/tabid/442455/Default.aspx 

     
 

 

Tier II Encroachment: 
(Pages 12-15) 

 
Encroachments that due to their significance require a formal 
review process, including application, fee, review process, 
issuance of a Tier II Encroachment Permit, and recordation of 
the Tier II Permit. Tier II Encroachments do not require approval 
by City Council.   
 

Examples:  
 Awnings with poles   
 Roadway vaults 
 Signs that do not qualify as Tier I 
 Mail Kiosks 

 
 
 
Processing time: 4-6 weeks  

 

http://www.denvergov.org/tabid/442455/Default.aspx
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Acronyms contained in this document 
 
 

AASHTO – American Association of State & Highway Transportation Officials 
ADA / ADAAG – Americans with Disabilities Act/ Accessibility Guidelines 
CASDP – Construction Activities Stormwater Discharge Permit 
CCD – City and County of Denver 
CDOT – Colorado Department of Transportation 

CP – Right of Way Construction Permit 
CPD –Community Planning & Development, a department in the City and County of Denver 
DEH – Department of Environmental Health, a department in the City & County of Denver 
DPR – Department of Parks & Recreation, a department in the City & County of Denver 
DRMC – Denver Revised Municipal Code 
DS – Development Services, a division of CPD 
GPS – Global Positioning System 

MUTCD – Manual on Uniform Traffic Control Devices 
PW – Department of Public Works, a department in the City & County of Denver 
ROW – Right of Way 
RSOP – Revocable Street Occupancy Permit 

SCP – Street Cut Permit 
SUDP – Sewer Use and Drainage Permit 

TCRP – Table Chair and Railing Permit 
 

 

 
General Definitions  
 
 

Bollard – Any small vertical element such as decorative steel or iron pole, or a short concrete column intended to 
allow pedestrian traffic, but to restrict vehicular traffic.  Bollards are normally used in groups to indicate an edge 

between pedestrian and vehicular areas. 
Encumbrance – See Encroachment 
Enclosed Patio – A patio closed in on all sides by material such as canvas, wood, or glass.  

Encroachment – Privately owned improvements that are located in, or project into the Public Right of Way.  
Flow Line – At vertical curbs, flow line is defined as the base of the curb. For sloped curbs, flow line is defined as the 
base of the slope.  If no curb exists, flow line is defined as the edge of the pavement. 
Intersection Corner Sight Triangles – Specified areas along intersection approach legs and across their included 

corners that are clear of obstructions that might block a driver’s view of potentially conflicting vehicles. The 
dimensions of the legs of the sight triangles depend on the design speeds of the intersecting roadways and the type of 
traffic control used at the intersection, as defined by AASHTO in the “Policy on Geometric Design of Highways and 
Streets”.  At no time shall the minimum dimensions of the Intersection Corner Sight Triangle be less than a shape 
starting at the convergence of the two intersecting streets’ flow lines, and running back along each flow line for a total 
distance of 30 feet.   

Median – The area of raised paving or planting typically running down the center of a street, separating the directions 
of traffic.   
Pedestrian Sight Triangle – The pedestrian sight triangle is defined as a 10 foot leg located at the edge of any 
intersecting driveway or alley and a 10 foot leg located at the back of the sidewalk.   
Right of Way or ROW - An area of land owned or controlled by CCD dedicated by City Council for the purposes of 
constructing, operating and maintaining public facilities such as streets, alleys, sidewalks, and bike paths for the needs 
of transportation, utilities and other public infrastructure.  

Sidewalk – Any surface provided for use by pedestrians. 
Maintenance Entity – A legal entity, such as a Homeowners Association, with a defined purpose of maintaining 
specific Encroachments installed in the ROW.  
Tree Lawn/Amenity Zone – Includes the following three areas: 1) Between the back of curb to the curbside of 
sidewalk, 2) Where no curb or sidewalk exist, the entire area between property line and the paved portion of street or 
alley. 

Utility Company – An entity that owns, operates, or maintains utilities in the ROW. 
Zone Lot – Land designated as the building site for a structure and/ or the site for a land use or activity by CPD.  CCD 
uses the zone lot as the basic land unit for zoning review and permitting.  
 

 



 
Tier I Encroachment 
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Tier I 
Encroachment 

 
Encroachments that meet the specific criteria contained in this section.  No review of a Tier I Encroachment 
is required, provided the criteria and general conditions are met.  Encroachments that do not meet the 
criteria of a Tier I Encroachment will be classified as Tier II or Tier III Encroachment as defined in this 
document, or so categorized through an official determination. 
 
Typically, a Tier I Encroachment in the ROW will require a Revocable Street Occupancy Permit (RSOP).  Upon 
request for a RSOP, the Construction Inspector reserves the right to re-assign the Encroachment to require a 
review under Tier II requirements.  Careful coordination must be taken to ensure that all applicable CCD and 
non-CCD permits are obtained as required.    
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 
 

As a condition for placement of a Tier I Encroachment, the owner of such Tier I Encroachment shall hold the 
CCD harmless from all loss or damage to persons or property on account of injury arising from the 
construction or maintenance of the Tier I Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 

to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 
the permittee, with the CCD as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Tier I Encroachment on the public 
property. 
 

 
Revocable Street 
Occupancy and 
Construction 
Permit, or if an 
Official  
Determination is 
Desired  
 

 

 
To obtain the RSOP and/or construction permit or if the applicant is unable to identify whether the proposed 
Encroachment meets the Tier I criteria and would like to obtain an official determination, the applicant may 
consult with the following division of PW:   

 

Public Works Right of Way Services, Construction Inspections 
WMDPWDESCE@denvergov.org 

2000 W. 3rd Ave, 2nd floor 
Denver CO 80223-1027 

Phone: (303) 446-3469 
 

 

mailto:WMDPWDESCE@denvergov.org
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Tier I 
General Conditions  

1. Per DRMC Sections 49-246 through 49-254, the Executive Director of Public Works is 
authorized to remove or to order the removal of any article, vehicle, object or thing 

whatsoever encroaching onto any street, alley, sidewalk, or other public way or place. 
The Executive Director of PW may prescribe appropriate methods, specifications, 
placement and materials for encroachments in the ROW. 

2. Any person who places an encroachment in the ROW is responsible for conducting utility 
locates prior to placing encroachments in the right of way. 

3. Any person who places an encroachment in the ROW is responsible for the ongoing 
maintenance of the encroachment.  The directly abutting and/or adjacent property 
owner assumes maintenance responsibilities of the encroachment. Whenever ownership 
of the encroachment is in question or unknown. 

4. No third party, person or agency, unless specifically authorized by an Association or 
similar legal means, may place an encroachment in front of a property without written 
permission of the adjacent property owner. 

5. The use of the ROW for placement of an encroachment does not create a property right 
or ownership interest of any kind. 

6. Any person who places an encroachment in the ROW agrees that the act of doing so 
acknowledges the duty to hold the city harmless and indemnify CCD from any damages 

or claims arising out of said placement. 
7. Other agency reviews or permits may be required prior to placing an encroachment in 

the ROW. Prior to placement it is suggested that the encroachment owner contact the 
referral agencies outlined herein. This document is not a comprehensive list of all 
required CCD approvals nor does it cover those agencies rules, standards or guidelines. 

8. Any damage caused to City-owned assets by the construction or occupancy of the 
encroachment including, but not limited to; trees, irrigation systems, curb, gutter and 
sidewalks, the owner of the encroachment shall repair and/or replace the damaged asset 
at the sole expense of the owner of the encroachment. 

9. Encroachment shall not create sight distance barriers for pedestrians, bicycles and 
drivers, and must comply with the standards published by AASHTO and all other CCD 
sight distance standards. 

10. All encroachments located underground or flush with the ground shall meet HS-20 
loading criteria as defined by AASHTO. 

11. Encroachments shall not create access barriers in the ROW or conflict with ADA 
requirements. 

12. Encroachments shall not create safety hazards. 

13. Encroachments shall not obstruct ROW drainage or drainage from private property.  
Water shall not collect on sidewalks, streets or alleys or conflict with DRMC Section 49-
554. 

14. All disturbance associated with encroachments shall be addressed with minimum BMPs 
to prevent soil erosion per CCD standards. 

15. Encroachments proposed adjacent to any State Highway shall require CDOT approval.  
16. Encroachments proposed adjacent to a designated park or within a dedicated parkway 

shall require DPR approval prior to installation.  
17. Encroachments proposed within any Historic Landmark or Design Review District, or 

Special District shall require consideration of any design guidelines required within the 
district, and obtain prior approval from the district. Visit the following web page to 
identify whether within a district and to obtain additional design information: 

http://www.denvergov.org/preservation/PreservationHome/tabid/429948/D
efault.aspx 

18. The Encroachment owner shall take adequate measures to control the drainage in the 
ROW (including water dripping, freezing, damming etc.). 

19. Encroachments shall not block Fire Department connections, fire hydrants, access or 
pathways. 

20. Encroachments shall not display advertising except for projecting signs attached to a 

building, and shall comply with DRMC Section 3-1. 
21. Encroachments shall be visible at night to the extent possible.  

http://www.denvergov.org/preservation/PreservationHome/tabid/429948/Default.aspx
http://www.denvergov.org/preservation/PreservationHome/tabid/429948/Default.aspx
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Placement  and 
Raised Object 
Criteria Required 
for all Tier I 
Encroachments 

 
Removability - To be considered a Tier I Encroachment, it must be possible to remove the encroachment 
from the ROW in a short period of time.  Unless otherwise noted, Encroachments that by size or construction 
methods cannot be easily removed will likely require a Tier II Permit or Tier III Resolution. 
 
Placement & Access – Encroachment placement shall not impede access to utilities, or access from the 
street to the sidewalk.  Utility locates shall be performed prior to placing any Encroachment in the ROW.  All 
raised Encroachments shall maintain a minimum 4 foot wide pedestrian access every 40 feet between the 
street and the sidewalk.  
 
Encroachments located on sidewalks (plus adjacent ADA / ADAAG compliant Amenity Zone surfaces) less 
than 21 feet wide, shall provide at least 5 feet of clear walkway width around the Encroachment.  8 feet of 
clear walkway shall be provided for sidewalks (plus adjacent ADA / ADAAG compliant Amenity Zone 
surfaces) greater than 21 feet.  Also, at least 8 feet of clear walkway shall be provided for all sidewalks on 
arterial streets, regardless of existing width.  Additional clear width may be required in high pedestrian 
areas, as determined by PW.   
 
Encroachments a minimum of 1.5 feet from the back of curb (2’ to the flowline), unless otherwise specified 
by PW.  Continuous Encroachments shall be placed at a minimum of 3 feet from face of curb wherever there 
is adjacent on-street parking.  Where there is no on-street parking, there shall be a minimum of 1.5 feet (2’ 
to the flowline). 
 
General Height Criteria - All Encroachments unless otherwise noted, within 10 feet of the flowline shall be 
a maximum of 30 inches in height including the height of any plantings.  Encroachments located in the Tree 
Lawn / Amenity Zone shall not be greater than 30 inches in height including plantings.  Raised 
encroachments located between 10 feet of the flowline and the property line shall not exceed 48 inches in 
height.   
 
Fences, Bollards, or street trees placed as required below and in accordance with CCD standards are 
exempted from the General Height Criteria.   
 
Height in Sight Triangles – Intersection Corner Sight Triangles shall be free of all Encroachments over 30 
inches in height.  Pedestrian Sight Triangle areas shall remain clear of all encroachments over 30 inches in 
height, that are 18 inches or greater in width.   
 
In all Sight Triangles, the only exemptions from the height restrictions are traffic control devices, equipment, 
or Encroachments as otherwise approved and permitted in writing by PW.   
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Tier I 
Encroachments 
 

 
To be considered a Tier I Encroachment, the constructed item shall also comply with criteria set forth for the 
specific Encroachment below or specifically allowed by other PW regulations.  
 

 
 

 
Artwork 
 Including, but not limited to: craftwork, decorative objects, designs, ornaments, sculptures, and statues.  
 Shall not display or convey any objects or images that would be considered obscene as defined in DRMC 

Sections 49-504; or would be considered threatening to the public.  
 Ownership of artwork shall be visible on the art piece (plaque or etching).  
 Should the Artwork require foundation plans, the plans shall be stamped by a Colorado Licensed 

Professional Engineer, and submitted for review with any PW RSOP or SCP application.  
 Shall not be any type of advertisement of a product, service or event. 
Other City permits that may be required: RSOP, CP, Building and/ or Zoning Permit 
 

 
 

 
Awnings, Canopies, Marquees, etc. 
 Awnings, Canopies, Marquees and their projections into the ROW shall be placed consistent with 

applicable Building and Fire Codes 
 Awning and Canopy construction shall comply with DRMC Sections 49-401 through 49-410. 
 Marquee construction shall comply with DRMC Sections 49-386 through 49-391.  
 Awnings, Canopies, or Marquees with poles, supports, or stanchions located in the ROW are considered 

structures and are considered a Tier II Encroachment   
 Per Denver Fire and Building Codes, Awnings must have a fire sprinkler system installed if the awning or 

canopy projects more than 5 feet off the building, and the attached building is sprinklered.  The sprinkler 
may be omitted if the awning is non-combustible material and approved by the Fire Dept (Reference 
NFPA 13 Sec.8.14.7).  

Other City permits that may be required:  RSOP, Building and/ or Zoning Permit 
 

  
Balconies and other Building Appendages 
 Balconies, oriel windows, unroofed porches, cornices/ belt courses, appendages and other decorative 

features and their projections into the ROW shall be placed consistent with DRMC Sections 49-341 
through 49-346. 

 Other than architectural details such as belt courses, sills, bases, etc, the minimum height of any building 
projection (except balconies as noted below) above the grade immediately below is 8 feet.   

 The vertical clearance from the ROW to the lowest part of any balcony shall be 12 feet minimum and 24 
feet minimum over alleys.  

 All building appendages or balconies shall meet projection requirements as defined in DRMC Sections   
49-341 through 49-346, and at no point shall exceed 4 feet of projection into the ROW or beyond any 
adjacent face of street curb.   

 Any building element that projects more than 12 inches into the ROW shall have a drainage system that 
prevents water from draining directly onto the ROW.   

Other City permits that may be required: RSOP, SUDP, Building and/ or Zoning Permit 
 

 

 
Bollards 
 Shall not be greater than 18 inches in diameter or exceed 48 inches in height.  
 Shall not impede pedestrian movements. 
 Shall maintain a minimum 5’ feet of clear walkway, and shall not be placed less than 2 feet from the back 

of the curb and gutter. 
 Shall not be placed where they block fire department access points.  If unsure or if any question 

regarding required fire department access, the Denver Fire Department shall be consulted. 
 More than twelve bollards adjacent to one Zone Lot/ or development parcel shall require prior 

consultation and written approval by PW ROW Services, Construction Inspections. 
Other agency permits required:  RSOP, CP 
 

 Boulders, Cobbles, and Rocks 
 Boulders, cobbles, or rock mulch products located in the ROW shall be between 4 inches and 30 inches in 

diameter.  Products less than 4 inches in diameter shall be grouted in place. 
 No gravel, tree bark, wood chips, loose stones or other non-organic materials may be used as ground 

cover in tree lawns. 
 Crusher fines shall meet the specification set forth in the approved ROW material list. 

o Any such items located behind back of sidewalk shall be constructed in a way to prevent 
anything from migrating onto the sidewalk or into the flowline or curb and gutter. 
 

 The owner is responsible for maintaining the material so that a level surface is maintained with the 
adjacent sidewalk.  

Other City permits that may be required:  RSOP, CP, DPR Forestry 
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Tier 1 
Encroachments 
(cont’d) 

 
Caisson, Piles, Piers and Spread Footings 
 May encroach up to 1 foot provided they are a minimum of 1 foot below finished grade. 
Other City permits that may be required: RSOP, SCP, Building permit 
 

 

 
Doors for Existing Buildings 
 Unless specifically permitted or required by PW, Denver Building and/ or Fire Codes, doors on new 

buildings when fully opened or when opening shall not project into the ROW. 
 When performing new work at existing or otherwise permitted doors that swing into the ROW, permanent 

safety features (i.e. ADA/ ADAAG compliant barriers) shall be installed on either side of the door to 
prevent doors from obstructing or impacting any adjacent pedestrian areas.   

Other City permits that may be required: RSOP, CP, Building Permit 
 

 
 

 
Electric 
 All electrical connections to Encroachments shall be buried in conduit.  
 Electric boxes or junctions shall not be physically attached to any tree or vegetation. 
 Voltage shall not exceed 120 volts. Voltage exceeding 120 volts is considered a Utility and is subject to 

additional PW review and permitting through a Tier II Encroachment Permit or a Utility Plan Review.  
Other City permits that may be required:  RSOP, CP, PW Utility Plan Review, Building Permit (if 
attached to a building) 
 

 

 
Fences (New & Existing) 
 Fences shall meet criteria, setbacks, and other specifications established in the Denver Zoning Code 
 Fences located along primary street frontage of the ROW shall not exceed 48 inches in height and shall be 

at least 50% open.  
 Fences shall be placed a minimum of 6 inches behind the back of the sidewalk to allow for future walk 

maintenance.                                   
 If no curb, gutter, or sidewalk exists, fence shall be set back a minimum of 10 feet from the edge of 

pavement. 
 Fences shall not be placed in the area between the curb and gutter and a detached sidewalk (also known 

as Tree Lawn/Amenity Zone). 
 Fences placed next to sidewalks that are narrower than 5 feet wide shall be located to allow for the future 

expansion of the sidewalk to a minimum of 5 foot walking surface. 
 Fences proposed on or adjacent to a Park or Parkway shall obtain DPR approval prior to installation. 
 Fences shall not block access to any of the following:  

1. Emergency Services  
2. Utilities (including service meters/ valves, etc.) 
3. Public accesses or objects which require routine maintenance 

Other City permits that may be required: RSOP, Zoning Permit – Fences, DPR Permit 
 

 
 

 
Gates (Vehicle and/or Pedestrian Access) 
 Powered and non-powered vehicle access gates shall not impede pedestrian traffic and shall only open 

towards private property rather than towards the street.   
 Vehicle entrance gates shall be placed a minimum of 20 feet behind the back of the sidewalk.  
 Pedestrian gates that are attached to railings adjacent to a building shall only open outward per Denver 

Fire Code; provide however that the gate shall not swing into the clear walkway.   
 Pedestrian gates that swing into the ROW, permanent safety features (i.e. ADA/ ADAAG compliant 

barriers) shall be required to be installed in the adjacent pedestrian walk area.  The features shall be 
installed on either side of the gate, to prevent gates from impeding the pedestrian path.   

Other City permits that may be required:  Zoning Permit, Building Permit 
 

  
Hardscape 
 Hardscape consisting of pavement other than standard concrete may include flagstone, granite, bricks, 

brick pavers, paver stone, colored concrete or stamped concrete located in the ROW between the curb 
and gutter/ edge of pavement and the adjacent property line.    

 If proposed hardscape in the Tree Lawn / Amenity Zone is not a level ADAAG compatible walking surface, 
a 4 foot wide sidewalk shall be installed for pedestrian access from the street curb to the sidewalk a 
minimum of every 40 linear feet. 

 A RSOP and review by the Denver City Forester is required prior to placement of any Hardscape in the 
Tree Lawn / Amenity Zone that is intended or may be used as a walking surface. 

Other City permits that may be required:  RSOP, CP, DPR (Review by City Forester) 
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Tier 1 
Encroachments 
(cont’d) 
 

 
Irrigation Lines 
 Irrigation lines shall not exceed 3 inches in diameter.  All irrigation appurtenances shall be buried and 

remain flush with adjacent surfaces.   
 Only irrigation systems that are within a Maintenance Entity may have raised elements in the ROW 

(meeting raised object requirements herein).  
Other City permits that may be required: Building Permit, RSOP, SCP 
 

 
 
 

 
Landscaping & Organic Material 
 Specific materials shall comply with the requirements herein.  Refer to Streetscape Design Manual or 

current adopted guidance document, DRMC Chapter 57, and consult with PW, DPR, Forestry, and other 
applicable CCD staff to clarify.  

 All proposed vegetation except for deciduous tree trunks and tree limbs must meet the Raised Object 
criteria (in its estimated fully grown state).  

 Shredded tree mulch (not bark) is permitted to be placed in the ROW.  Other types of mulch that will 
float or blow into the street and impact the storm sewer are not permitted.  

 Tree limbs located over the sidewalk or any pedestrian path (including tree grates) shall be at least 80 
inches above the ground (temporary exemptions given for new tree plantings until tree maturity).  Tree 
limbs that extend past the curb and gutter above the street shall be at least 13.5 feet over the pavement 
of the ROW.  

 For species and spacing information, contact the Office of the City Forester at 720-913-0651, 
forestry@denvergov.org, or visit the following website:  http://www.denvergov.org/forestry  

 Permits from the City Forester are required prior to the planting or removal of trees within the ROW.  
Other City permits that may be required:  Tree Work Permit from DPR Forestry, RSOP  
 

 
 

 
Lighting (Accent) 
 Pedestrian light poles and/or other permanent accent lights in the ROW will only be allowed if approved 

as a development site plan or on a case by case basis by PW. 
 The City approved document setting forth maintenance obligation shall be approved and recorded with 

the Denver Clerk and Recorder by the applicant prior to issuance of the PW RSOP, and construction 
permit. 

Other City permits that may be required: RSOP, PW Utility Plan Review, Bldg Permit (if attached 
to a bldg) 
 

 

 
Mailboxes  
 Placement of mailboxes shall only apply to single family and duplexes. 
 Mailboxes shall meet United States Postal Services standards. 
Other City permits that may be required: ROSP, SCP 
 

 
 

 
Monitoring Wells (Temporary) 
 Monitoring well pipes shall be capped and must be flush with the grade of the adjacent ROW.  
 To be Tier I Encroachment, Monitoring wells shall be removed within one (1) year following installation.   
 All wells shall be located behind the curb/ flowline, or in paved alleys. Wells are not allowed in the 

sidewalk or street and/or driving path.  
 The cover shall be mounted flush to the adjacent ground.  
 Structure must meet HS20 loading as defined in AASHTO.  
 Well locations shall be approved in advance by the DEH.  
 All sampling results shall be submitted to DEH as required by DEH.  
 All wells abandoned and/or closed shall meet the applicable standards dictated by the conditions stated in 

the RSOP and/or SUDP. 
 Provide the City with GPS coordinates of the well caps when possible. 
Other City permits that may be required: RSOP, SCP, and SUDP (if discharging to sewer), DEH 
approval 
 

 
 
 
 
 
 
 

Outdoor Heating 
 Outdoor heating attached to buildings shall be located at least 8 feet above the ground, shall not extend 

more than 5 feet into the ROW, and shall not be located within 2 feet of the face of curb.  
 Outdoor heating shall be compliant with the Electrical provisions defined in this document. 
Other City permits that may be required: Building Permit (if attached to the building) 

http://www.denvergov.org/forestry
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Tier 1 
Encroachments 
(cont’d) 
 

 
Pillars 
 Shall not support structures or other features.   
 If a pillar holds weight/structure or does not meet the Raised Object Criteria of these Rules and 

Regulations, then the Pillar may only be allowed through a Tier III Encroachment Resolution.  
Other City permits that may be required: RSOP, Building Permit 
 

 

 
Planters 
 Planter boxes and vegetation that meet the Placement and Raised Object Criteria of this section  

(Page 5). 
 

  
Ramps to Existing Structures 
 Ramps immediately adjacent /attached to existing structures may be placed in the ROW as long as the 

top and bottom landings, railing, and ramp impact only the single property’s ROW frontage.   
 The total length of top and bottom landings, railing, and ramp shall not exceed the total length of the 

property’s ROW frontage on the side to be accessed.   
 Abutting properties may be allowed to share ramp access with appropriate legal documentation signed by 

both property owners, which identifies ramp ownership, maintenance obligations, and what would happen 
to shared ramp if either property is sold. 

 The maximum total width of ramp structure (perpendicular Encroachment) into the ROW is 5 feet.   
 The ramp and associated features shall comply with all sections of ADA/ADAAG as applicable to both 

public access ways and private building access. 
 The ramp shall not impede pedestrian movements of the existing public walk.  A minimum 5 feet clear, 

ADA compliant, unobstructed sidewalk shall remain beyond the outer limits of the proposed ramp 
structure, unless a wider sidewalk section is required by PW to match existing and/or proposed street 
section requirements or adjacent walk character.       

 For a ramp to be considered a Tier I Encroachment, it shall not change direction in the ROW.   

 No signage, planters, benches, chairs, or other obstructions shall be allowed on any of the landings, 
railings, or ramps.  

 The ramp and railing shall be designed or illuminated so that they are visible at night. 
 Dimensioned plans shall be submitted to PW Right of Way Services Construction Inspections prior to 

approval of any installation.   
Other City permits that may be required:  RSOP, CP, Building Permit 
 

  
Sanitary Sewer Pretreatment Devices 
 A SUDP is required for this type of Encroachment, and requires permit issuance prior to installation. 
 Grease traps and sand oil interceptors may be considered when no private property is reasonably 

available as determined during permit plan review. 
 Pretreatment devices shall be located on the alley side for maintenance and to keep odors and stains 

away from pedestrian areas. 
 Maximum encroachment of 5 feet. 
Other City permits that may be required: SUDP, RSOP, SCP 
 

 

 
 
Sewers: Sanitary, Storm and Drainage 
 A SUDP is required for this type of Encroachment, and requires permit issuance prior to installation. 
 All pipe connections shall be perpendicular to the ROW if possible.  Pipe connections that cannot be 

perpendicular shall not be less than 45 degrees from the ROW line. 
 Sanitary and storm sewer pipes shall remain in front of the system owner’s property until they extend 

under the roadway.   
o Pipes shall not enter neighboring private property. 
o Unless under the roadway, no pipe shall cross in front of or extend past neighboring private 

property. 
 Any underground water quality detention devices within 8 feet of the property line, under the 

sidewalk/tree lawn area.  Underground devices enhancing tree health may extend to 1’ from the back of 
curb. 

 Any surface Water Quality/Detention areas with a depth of less than 28 inches in the tree lawn that are 
safe, aesthetically pleasing, functional and meet all current PW guidance documents. 

Other City permits that may be required:  SUDP, RSOP, CP   
 



 
Tier I Encroachment 

 

Page 10 of 18 
 

 
Tier 1 
Encroachments 
(cont’d) 

Signs 
 Projecting Signs  

o Maximum projection of sign from the wall of the building shall not exceed 36” into the right of way.   
o Applicant shall obtain DPR approval prior to any construction adjacent to a park or a parkway. 
o Projecting signs shall require approval of Development Services, and/or Zoning. 

 
 Neighborhood Identification Signs  

o Neighborhood Identification Signs up to a maximum height of 30” are allowed as a Tier I 
Encroachment.   

o Neighborhood Identification Signs shall be located a minimum of 2 feet from the face of the curb. 
o Electrical connections shall not exceed 120 Volts.   
o Approval in writing by the property owner with the closest proximity to the proposed sign.  
o Shall obtain DPR approval prior to any construction adjacent to a park or a parkway. 

Other City permits that may be required:  RSOP, SCP, DPR, DS Building Permit, DS-Zoning 

 

 
Snow Melt Systems 
 All mechanical components and controllers associated with such systems shall be located on private 

property and any connections made via underground conduit.   
 Such systems shall be designed and constructed so that the portion located in the ROW can be isolated 

from the rest of the system, so that any work in the ROW will not impact the entire system. 
Other City permits that may be required:  RSOP 
 

  
Stairs to Existing Structures 
 Stairs as a Tier I Encroachment may only be placed in the ROW when they are attached to an existing 

improvement.    
 Stairs immediately adjacent/attached to existing improvements may be placed in the ROW as long as the 

top and bottom landings, handrails, and stairs impact only the single property’s ROW frontage.   
 The total length of top and bottom landings, railing, and stairs shall not exceed the total length of the 

property’s ROW frontage on the side to be accessed. 
 Abutting properties may be allowed to share stair access with appropriate legal documentation, signed by 

property owners, identifying stair ownership, maintenance obligations, and what would happen to shared 
stairs if either property is sold. 

 The maximum perpendicular Encroachment into the ROW shall be 5 feet. 
 The stairs and associated features shall comply with all sections of ADA/ADAAG and Building Code as 

applicable to both public access ways and private building access. 
 The stairs shall not impede pedestrian movements of the existing public walk.  A minimum 5 feet clear, 

ADA compliant, unobstructed sidewalk must remain beyond the outer limits of the proposed stair 
structure, unless a wider sidewalk section is required by PW to match existing and/or proposed street 
section requirements or adjacent walk character.   

 Changes of stair direction are not allowed.   
 No signage will be allowed on the landings, railing or stairs.  
 The stairs and railing should be designed so that they are visible at night. 
 Dimensioned plans shall be submitted to PW Right of Way Services, Construction Inspections for approval 

of any installation. 
Other City permits that may be required:  RSOP, CP, Building permit   
 

 
 
 
 
 
 
 
 
 

 
Temporary Shoring 
 Approval and issuance of a 1C construction permit by DS. 
 Approval by the DPR, Division of Forestry.  
 Engineered / dimensioned site plan shall be submitted to Right of Way Services, Construction Inspections, 

and may require an Excavation Bond, and onetime fee of $200.00.   
 Duration in the ROW for a period of less than one (1) year shall be considered a Tier I Encroachment. 
 Video inspections coordinated with Denver Wastewater of existing storm and sanitary sewer piping shall 

be required before and after temporary shoring is placed to verify the structural integrity of same is not 
compromised.  

Other City permits that may be required:  RSOP, Building Permit, DPR (Forestry), Denver 
Wastewater  
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Tier 1 
Encroachments 
(cont’d) 

 
Trench Drains 
 An approved SUDP is required prior to construction. 
 Any Trench Drains that are not approved as part of a new development or re-development project, and 

that connect into a CCD Storm sewer system shall receive a separate engineering plan review through PW 
Right of Way Services, Construction Inspections.   

 Trench Drains shall not cross over sidewalks or pedestrian areas in the ROW.   
 The top surface of Trench Drains shall be flush with the surrounding surface. 
Other City permits that may be required:  SUDP, RSOP, SCP 
 

 
 

 
Vaults 
 Except for Utility Companies, construction of any vault located underground which dimensions exceed the 

dimensions of 4 feet x 4 feet shall require a Tier II Encroachment Permit.   
 Access covers/lids shall be constructed to be flush with the adjacent ground or pavement surface. 
 Access covers/lids shall not be located in the sidewalk/pedestrian travel areas, or in curbs and gutters.   
 All means shall be taken to limit the placement of covers in the wheel paths of travel lanes on 

collector/arterial streets. 
Other City permits that may be required:  RSOP and SCP  
 

 
 

 
Walls 
 Any wall with a sole purpose of aesthetics (e.g. slope dampening, planting, etc) is considered a Tier I 

Encroachment provided it meets the Raised Object Criteria of these Rules and Regulations.   
 Retaining Walls placed in the ROW that retain soil for the purpose of maintaining the structural integrity 

of a building/improvement or other surcharged area such as parking, driving surfaces, storage areas, etc. 
are considered “Retaining Walls” and shall obtain a Tier III Encroachment Resolution. 

Other City permits that may be required:  RSOP, Building Permit 
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Tier II 
Encroachment 

 
Encroachments that due to their significance or complexity require a formal review process and permit 
approval to ensure general consistency with raised object and placement criteria.  If approved, a revocable 
Tier II Encroachment Permit will be issued and recorded with the Office of the Clerk and Recorder granting 
the private use of the ROW.  An annual fee shall be required to maintain the Tier II Encroachment Permit. 
 
If a determination of appropriate tier category is necessary, the application will be forwarded to PW Right of 
Way Services, Construction Inspections. 
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 

 
As a condition for placement of an Encroachment, the owner of such Encroachment shall hold the CCD 
harmless from all loss or damage to persons or property on account of injury arising from the construction or 
maintenance of the Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 
to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 
the permittee, with the CCD as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Encroachment on the public property for 
which the permit is issued. 
 

 
Tier II  
Encroachments  
Types 
 
 

 
To be considered a Tier II Encroachment, the encroachment item will generally meet criteria contained in the 
following section:  
 
SIGNS: 

 Any signs that do not qualify as a Tier I Encroachment 
 Any other type of sign other than a Neighborhood Identification Sign or Blade/Projecting sign. 

 
AWNINGS, CANOPIES AND MARQUEES: 

 Awnings with supports/or poles that do not qualify as a Tier I Encroachment 
 
BUILDING APPURTENANCES: 

 Building appurtenances that do not qualify as a Tier I Encroachment 
 Including but not limited to, steps, stoops, stairs, handicap ramps, balconies, planters, light 

fixtures, fire escapes etc. 
 
FREE STANDING STRUCTURES 

 Any free standing structures that do not qualify as a Tier I Encroachment 
 Including but not limited to: medians, guard/valet shelters, fences etc. 

 
BELOW GRADE/UNDERGROUND ENCROACHMENTS: 

 Below grade/underground items that do not qualify as a Tier I Encroachment 
 Including, but not limited to, remediation/injection systems, roadway vaults, electrical connections 

greater than 120 volts, etc. 
 
MEDIANS: 

 Prior to proceeding with Tier II Encroachment application, a median requires specific written 
endorsement by PW. 

 Shall have a maintenance entity established  
 Median design shall be stamped and signed by a Registered Professional Engineer in the State of 

Colorado to ensure code compliance 
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Application 
Requirements 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
A pre-application consultation may be requested prior to applying for a Tier II Encroachment 
Permit.  All correspondence regarding Encroachment applications shall be submitted to: 
 

Public Works Engineering, Regulatory & Analytics (ERA) 
201 W. Colfax Ave, Dept. 507 

Denver, CO  80202 
Denver.PWERA@denvergov.org 

(720) 865-3003 
      
To apply for a Tier II Encroachment Permit: 
 

1. Submit a completed “Application for Tier II Encroachment” 
The application is available on the website at:  www.denvergov.org/pwprs  

 
If the applicant is not the property owner, a signed authorization from the owner or power of 
attorney from the owner shall be required. 
 
Applications shall include the following items to support the request:  

a. Labeled and dimensioned site plan and elevation plan, including the following when 
applicable: 

i. ROW lines, flowlines, property lines, etc. 
ii. Area of Encroachment into ROW 
iii. Labeled construction materials 
iv. Vertical clearance from grade  
v. Projection from building  
vi. Projection into the ROW and over the sidewalk 
vii. Plans shall be stamped by a Professional Engineer Registered in the State of 

Colorado 
viii. Distance the Encroachment is from flowline 
ix. Specifications of item proposed to be in the ROW 
x. A general location description. 

b. If proposed Encroachment is underground, the following additional items are required: 
i. Plans shall be prepared and stamped by a Professional Engineer Registered in the 

State of Colorado 
ii. Indicate the depth, location and size of Encroachments. 
iii. Structural plans must be submitted and show all structural details and design 

loads. 

iv. A land description of the Encroachment shall be submitted following these 

guidelines (may be submitted after 1st review and comment period): 
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/Guideli
nesforLandDescriptions/tabid/442347/Default.aspx  

c. Photograph of the proposed location of the Encroachment  
d. Indicate electrical voltage/amps and where the electrical connection is located (if 

applicable) 
e. Explanation of why the design of the encroachment cannot be accomplished without 

utilizing the ROW 
 

2. If the proposed Tier II Encroachment is located within a design review district under the Denver 
Zoning Code, or a floodplain zone; approval documents from that reviewing authority shall be 
attached. 

3. Pay Initial Fee.  (See Fees Section Below) 
 

 
Review Process 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Once the application is received and deemed complete, the application will be distributed to affected CCD 
Agencies, External Agencies and Utility Companies for a review and comment period (3 weeks).  Following 
the review period, a report of compiled comments will be provided to the applicant.  It is then the applicant’s 
responsibility to satisfy or address the comments from required reviewers.   
 
Some or all of the following reviewers may be included in the review and comment period as deemed 
appropriate by the PW ERA staff: 
 
      CCD Agencies: 

 PW (ERA Erosion Control, ERA Transportation, ERA Wastewater, CPM Wastewater , ERA Floodplain, 
Policy & Planning, Construction Engineering, Survey, Traffic Engineering Services-Signs and Stripe, 
and Street Maintenance)  

 City Council (District where encroachment is located only) 
 Denver Office of Disability Rights (ADA)  
 DS (Building and Construction, Transportation, Wastewater, Project Coordination and Zoning) 
 Office of Emergency Management  
 DEH (for remediation/injection systems)  

mailto:Denver.PWERA@denvergov.org
http://www.denvergov.org/pwprs
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
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Review Process  
Cont’d 

 Fire Department  
 Forestry  
 DPR 
 Division of Real Estate 
 Telecommunications 

      External Agencies: 
 Colorado Department of Transportation (CDOT) (for Encroachments in or abutting a state highway), 

Metro Wastewater Reclamation District, Regional Transportation District (RTD) 
      Utility Companies: 

 CenturyLink, Comcast Cable, Denver Water, Xcel Energy 
 
Once all comments have been addressed by the applicant and acknowledged by the PWERA, a 
recommendation will be made to the Executive Director of Public Works to approve, approve with conditions 
or deny the Tier II Encroachment.  Following Executive Director approval, PWERA staff shall record with the 
Denver County Clerk and Recorder the permit and approved legal or location description within twenty (20) 
business days.  

 

 
Fees 

 
FEES: 
$2,100.00  Initial Fee 
$   200.00  Annual Fee 
 
The Initial Fee shall be paid prior to review or processing of the application.  All fees shall be paid by credit 
card, or check payable to the ‘Manager of Finance’ of the City and County of Denver.  Fees are subject to 
change by authority of the Executive Director of Public Works. 
 
Following Encroachment approval and issuance of Permit, the applicant or their successor will be billed 
annually $200.00 for annual inspection and administration beginning the following calendar year.   
 
A lien may be placed on the real property of an owner who fails to pay the annual fee in accordance with 
DRMC Section 49-252. 
 

 
Tier II Revocation 
Process 

If the owner desires to cancel a Tier II Encroachment Permit, a separate letter requesting a revocation shall 
be submitted to PWERA.    
 A site inspection will be performed to verify the Encroachment(s) have been removed. 

 The Tier II Encroachment Permit will be revoked.  The revocation of the Permit will be recorded in the 
same manner as issued. 



 
Tier II Encroachment 

 

Page 15 of 18 
 

 
Tier II  
General Conditions  

1. The Executive Director of Public Works is authorized to remove or to order the removal of any 
article, vehicle, object or thing whatsoever encroaching into any street, alley, sidewalk, or other 
public way or place (DRMC Section 49).   

2. The Executive Director of Public Works may prescribe appropriate methods, specifications, 
placement and materials for Encroachments in the ROW. 

3. Any person who places an Encroachment in the ROW is responsible for the ongoing maintenance of 
the Encroachment.  No third party, person or agency, unless specifically authorized by an 
Association or similar legal means, may place an Encroachment in front of a property without written 
permission of the adjacent property owner.   

4. The use of the ROW for placement of an Encroachment does not create a property right or ownership 
interest of any kind. 

5. Any person who places an Encroachment in the ROW agrees that the act of doing so acknowledges 
the duty to hold the harmless and indemnify the CCD from any damages or claims arising out of said 
placement. 

6. RSOP and Right of Way Construction Permits may be required prior to placing an Encroachment in 
the ROW.  At least five days prior to placement of the Encroachment, owner shall contact the PW 
Right of Way Inspections at (303) 446-3469 to coordinate placement and to obtain necessary 
permits.  

7. Encroachments shall comply with the current Section 32 of the International Building Code and all 
subsequent amendments. 

8. The owner of the Encroachment shall repair and/or replace, to the satisfaction of the Executive 
Director of Public Works, any damage to CCD owned assets, including but not limited to: trees, 
irrigation systems, curb, gutter and sidewalks as a result of  the Encroachment, and all associated 
costs shall be paid for by the owner of the Encroachment. 

9. Permittee shall assume full responsibility for any and all damages incurred to Denver Water facilities 
due to activities authorized by the permit.  Denver Water, at the sole expense of the Permittee, shall 
make any and all replacement or repair of Denver Water facilities attributed to the permit.  In the 
event Permitee’s facilities are damaged or destroyed due to the Denver Water’s repair, replacement 
and/or operation of its facilities, repairs will be made by the Permittee at its sole expense. 

10. Encroachments shall not create sight distance problems for pedestrians, bicycles and drivers, and 
must comply with the standards published by AASHTO and all other CCD sight distance standards. 

11. All Encroachments located underground or flush with the ground With the exception of tree grates, 
shall meet HS-20 loading criteria as defined by AASHTO.  All required replacement of damaged 
existing Right-of-Way improvements will be in accordance with current CCD codes and standards, or 
may be more restrictive as determined on a case by case basis. 

12. Encroachments shall not create access problems in the ROW or conflict with ADA requirements. 
13. Encroachment shall not create a substantial adverse impact on persons or property or adversely 

affect the public health, safety and welfare. 
14. Encroachments shall not obstruct stormwater drainage in and through the Right of Way nor cause 

water to collect on sidewalks, streets or alleys or conflict with DRMC Section 49-554. 
15. All disturbances associated with construction of the Encroachment shall be managed as required by 

CCD standards for erosion control which may require standard notes or CASDP permitting depending 
on location and scope of project. 

16. Encroachments proposed adjacent to a designated park or within a dedicated parkway shall require 

DPR approval prior to installation. 
17. Encroachments shall not block Fire Department connections, fire hydrants, access or pathways. 
18. Encroachments shall not display advertising without the permission of the Executive Director of 

Public Works and shall comply with DRMC Section 3-1. 
19. Encroachments in the regulatory floodplain shall require a SUDP and comply with Chapter 12 

Floodplain Management of the “PW Rules and Regulations Governing Sewerage Charges and Fees 
and Management of Wastewater” and the CCD Floodplain Ordinance in DRMC Section 56-200 
through 56-206. 

20. Encroachments shall be visible at night to the extent possible. 
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Tier III 
Encroachment 

 
Encroachments that are significant or complex.  Tier III Encroachments are defined as an expansion of a 
private use into the ROW, and are commonly structural building elements more substantial in nature.  Tier 
III Encroachments require an application, fee, legal description, and review process to ensure general 

compliance with raised object and placement criteria, approval through a City Council Resolution, and 
recordation of the resolution in the Office of the Denver County Clerk and Recorder’s Office.  An annual fee 
shall be required to maintain the Tier III Encroachment Resolution. 
 

 
Authority 
 

 
City Charter, Article II; and DRMC, Chapter 49 

 

 
Insurance and 
Indemnification 

 
As a condition for placement of an Encroachment, the owner of such Encroachment shall hold the City 
harmless from all loss or damage to persons or property on account of injury arising from the construction or 
maintenance of the Encroachment; and 
 

(a) Post with the Executive Director of Public Works, a bond in a penal sum not 
to exceed $50,000 with sureties approved by the Executive Director; or 
 

(b) Obtain and keep current a policy of public liability insurance in the name of 

the permittee, with the City as a named insured, with the minimum limits of 
coverage of $50,000/$100,000 for bodily injury and $5,000 for property 
damage, covering the location of the Encroachment on the public property for 
which the permit is issued. 
 

 
Tier III  
Encroachment 
Types 
 
 

 
To be considered a Tier III Encroachment, the proposed enchroachment item will generally meet criteria 
contained in the following section: 
 
STRUCTURAL BUILDING ELEMENTS  

 For any structural building elements that do not qualify as a Tier I or Tier II Encroachment 
 Including but not limited to: below grade parking garages, elevated or enclosed patios, loading 

docks, air locks, structural retaining walls, building walls, pedestrian bridges 
 

 
Application 
Requirements 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
A pre-application consultation may be requested prior to applying for a Tier III Encroachment 
Resolution.  All correspondence regarding Encroachment applications shall be submitted to: 
 

Public Works Engineering, Regulatory & Analytics (ERA) 
201 W. Colfax Ave, Dept. 507 

Denver, CO  80202 
Denver.PWERA@denvergov.org 

(720) 865-3003 
      
To apply for a Tier III Encroachment Resolution: 
 

1. Submit a completed Application for Tier III Encroachment 
             The application is available on the website at:  www.denvergov.org/pwprs  

 
If the property owner is not the applicant, a signed authorization or power of attorney from the 
owner is required. 
 
The application shall include the following items to support the request.  

a. Labeled and dimensioned site plan and elevation plan, including the following: 
i. ROW, flowline and property lines etc. 
ii. Area of Encroachment into ROW 
iii. Labeled construction materials 

b. Labeled and dimensioned specifications for the proposed Encroachment including  
i. Vertical clearance from grade  
ii. Projection from building  
iii. Projection into the ROW and over the sidewalk 
iv. Distance the Encroachment is from curb 

c. If underground  
i. Plans shall be prepared and stamped by a Professional Engineer Registered in the 

State of Colorado 
ii. Indicate the depth, location and size of Encroachments. 
iii. Structural plans must be submitted and show all structural details and design 

loads. 
d. Photograph of the proposed location of the Encroachment  
e. Indicate electrical voltage/amps and where the electrical connection is located (if 

applicable) 

mailto:Denver.PWERA@denvergov.org
http://www.denvergov.org/pwprs
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Application 
Requirements 
(cont’d) 
 
 
 
 
 
 

f. Explanation of why the design of the Encroachment cannot be accomplished without 
utilizing the ROW 

2. If the proposed Tier III Encroachment is located within a design review district under the Denver 
Zoning Code or a floodplain zone approval documents from that reviewing authority shall be 
attached. 

3. A legal description of the Encroachment shall be submitted following these guidelines: (legal 
description may be submitted after the 1st review and comment period). 
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescri
ptions/tabid/442347/Default.aspx  

4. Pay Initial Fee.  (See Fees Section Below) 
 

 
Review Process 
 

 
Once received and deemed complete, the application will be distributed to affected CCD Agencies, External 
Agencies and Utility Companies for a review and comment period (3 weeks).  Following the review period, a 
report of compiled comments will be provided to the applicant.  It is then the applicant’s responsibility to 
satisfy or address the comments from required reviewers.   
 
Some or all of the following reviewers may be included in the review and comment period as deemed 
appropriate by the PW ERA staff: 
 
      City Agencies: 

 PW (ERA Erosion Control, ERA Transportation, ERA Wastewater, CPM Wastewater, ERA Floodplain, 
Policy & Planning, Construction Engineering, Survey, Traffic Engineering Services-Signs and Stripe, 
and Street Maintenance)  

 City Council (District member only) 
 The Denver office of Disability Rights (ADA)  
 DS (Building and Construction, Transportation, Wastewater, Project Coordination and Zoning) 
 Office of Emergency Management  
 DEH (for remediation/injection systems)  
 Fire Department  
 Forestry  
 DPR  
 Division of Real Estate 
 Telecommunications 

      External Agencies: 
 Colorado Department of Transportation (CDOT) for Encroachments on or abutting a state highway), 

Metro Wastewater Reclamation District, Regional Transportation District (RTD) 
      Utility Companies: 

 CenturyLink, Comcast Cable, Denver Water, Xcel Energy 
 
Once all comments have been addressed by the applicant and acknowledged by PWERA, a recommendation 
will be made to the Executive Director of Public Works to prepare the Resolution request of the Tier III 
Encroachment for City Council consideration.  PWERA will submit a Resolution request to City Council for 
consideration of a Resolution which will run with the land until such time the Resolution is revoked.   
 
Following City Council Resolution approval, PW ERA staff will record the Resolution in the Denver County 
Clerk and Recorder’s Office within (20) business days following the approval of the Resolution.  
 

 
Fees 

  
FEES: 
$2,100.00  Initial Fee 
$   200.00  Annual Fee 
 
The Initial Fee shall be paid prior to review or processing of the application.  Fees shall be paid by credit card 
or check, payable to the ‘Manager of Finance’ of the City and County of Denver.  Fees are subject to change 
by authority of the Executive Director of Public Works. 
 
Following the Encroachment Resolution approval and issuance of Permit, the applicant or their successor will 
be billed annually $200.00 for annual inspection and administration beginning the following calendar year.   
 
A lien may be placed on the real property of an owner who fails to pay the annual fee in accordance with 
DRMC Section 49-252. 
 

 
Tier III 
Encroachment 
Resolution 
Revocation process 

 
If the owner desires to remove a Tier III Encroachment, and cancel the Tier III Encroachment Resolution, a 
letter requesting a revocation shall be submitted along with revocation processing fee of $600.00.  
 A site inspection will be performed to verify the Encroachment(s) have been removed. 
 The Tier III Encroachment Resolution may be revoked by City Council.  After notice the revocation of the 

Resolution will be recorded in the same manner as an approved resolution.  
 

 

http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
http://www.denvergov.org/rightofwayservices/RightofWayServices/Survey/GuidelinesforLandDescriptions/tabid/442347/Default.aspx
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Tier III 
General Conditions 
 
 

1. The Executive Director of Public Works is authorized to remove or to order the removal of any 
article, vehicle, object or thing whatsoever encroaching into any street, alley, sidewalk, or other 
public way or place (DRMC Section 49).   

2. The Executive Director of Public Works may prescribe appropriate methods, specifications, 
placement and materials for Encroachments in the ROW. 

3. Any person who places an Encroachment in the ROW is responsible for the ongoing maintenance of 
the Encroachment.  No third party, person or agency, unless specifically authorized by an 
Association or similar legal means, may place an Encroachment in front of a property without written 
permission of the adjacent property owner.   

4. The use of the ROW for placement of an Encroachment does not create a property right or ownership 
interest of any kind. 

5. Any person who places an Encroachment in the ROW agrees that the act of doing so acknowledges 
the duty to hold the harmless and indemnify the CCD from any damages or claims arising out of said 
placement. 

6. RSOP and Right of Way Construction Permits may be required prior to placing an Encroachment in 
the ROW.  At least five days prior to placement of the Encroachment, owner shall contact the PW 
Right of Way Inspections at (303) 446-3469 to coordinate placement and to obtain necessary 
permits.  

7. Encroachments shall comply with the current Section 32 of the International Building Code and all 
subsequent amendments. 

8. The owner of the Encroachment shall repair and/or replace, to the satisfaction of the Executive 
Director of Public Works, any damage to CCD owned assets, including but not limited to: trees, 
irrigation systems, curb, gutter and sidewalks as a result of  the Encroachment, and all associated 
costs shall be paid for by the owner of the Encroachment. 

9. Permittee shall assume full responsibility for any and all damages incurred to Denver Water facilities 
due to activities authorized by the permit.  Denver Water, at the sole expense of the Permittee, shall 
make any and all replacement or repair of Denver Water facilities attributed to the permit.  In the 
event Permitee’s facilities are damaged or destroyed due to the Denver Water’s repair, replacement 
and/or operation of its facilities, repairs will be made by the Permittee at its sole expense. 

10. Encroachments shall not create sight distance problems for pedestrians, bicycles and drivers, and 
must comply with the standards published by AASHTO and all other CCD sight distance standards. 

11. All Encroachments located underground or flush with the ground With the exception of tree grates, 
shall meet HS-20 loading criteria as defined by AASHTO.  All required replacement of damaged 
existing Right-of-Way improvements will be in accordance with current CCD codes and standards, or 
may be more restrictive as determined on a case by case basis. 

12. Encroachments shall not create access problems in the ROW or conflict with ADA requirements. 
13. Encroachment shall not create a substantial adverse impact on persons or property or adversely 

affect the public health, safety and welfare. 
14. Encroachments shall not obstruct stormwater drainage in and through the Right of Way nor cause 

water to collect on sidewalks, streets or alleys or conflict with DRMC Section 49-554. 
15. All disturbances associated with construction of the Encroachment shall be managed as required by 

CCD standards for erosion control which may require standard notes or CASDP permitting depending 
on location and scope of project. 

16. Encroachments proposed adjacent to a designated park or within a dedicated parkway shall require 
DPR approval prior to installation. 

17. Encroachments shall not block Fire Department connections, fire hydrants, access or pathways. 
18. Encroachments shall not display advertising without the permission of the Executive Director of 

Public Works and shall comply with DRMC Section 3-1. 
19. Encroachments in the regulatory floodplain shall require a SUDP and comply with Chapter 12 

Floodplain Management of the “PW Rules and Regulations Governing Sewerage Charges and Fees 
and Management of Wastewater” and the CCD Floodplain Ordinance in DRMC Section 56-200 
through 56-206. 

20. Encroachments shall be visible at night to the extent possible. 



Print

San Francisco Building Inspection Commission (BIC) Codes

Chapter 32
 ENCROACHMENTS INTO PUBLIC RIGHT-OF-WAY

SECTION 3201 – GENERAL

3201.4  Revise this section as follows:

3201.4  Drainage.  Drainage water collected from a roof, awning, canopy, or marquee, and condensate
from mechanical equipment shall be conducted to the building drain or building sewer, and shall not flow
over a public walking surface.

SECTION 3202 – ENCROACHMENTS

3202.3.1  Replace this section as follows:

3202.3.1  Awnings, canopies, marquees and signs.  Awnings, canopies, marquees and signs shall be
constructed so as to support applicable loads as specified in Chapter 16.[ ← ] Canopies shall be allowed
only over entrance doorways and only for Occupancy Groups A, B, F-1, M, S-1, S-2 and R. Canopies may
be constructed as awnings and with the same limitations except that:

   1.   The maximum width shall be 10 feet (3.048 m); and

   2.   The maximum extension over public sidewalk may be to a point 2 feet (0.61 m) from the curb; and

   3.   The outer column support shall be located in the outer one-third of the sidewalk.

3202.3.2  Replace this section as follows:

3202.3.2  Windows, balconies, architectural features and mechanical equipment.[ ← ]

   A 3-foot (0.914 m) projection shall be permitted for bay and oriel windows when the clearance above
grade is at least 10 feet (3.048 m) and the width of the sidewalk is greater than 9 feet (2.74 m). Where the
sidewalk width is 9 feet (2.74 m) or less, the projection shall not exceed 2 feet (0.61 m).

   For all other appendages, a 2-foot (0.61 m) projection is permitted when the clearance above grade is at
least 10 feet (3.048 m). The projection may be increased 1 inch (25.4 mm) for each additional foot of
clearance over 10 feet (3.048 m), to a maximum of 4 feet (1.219 m).

3202.3.4  Add the following after the first paragraph as follows:

   A covered pedestrian walkway may be constructed over a street between buildings of only Types I-A and
I-B construction. Permission from the Board of Supervisors and approval of the Department of Public
Works and Planning Commission is required. The pedestrian walk-way shall comply with the following
conditions:

   1.   The pedestrian walkway shall be equipped with an automatic sprinkler system. The supporting
structure shall be three-hour fire-resistive construction. Columns located within 8 feet (2.438 m) of the



curb, or otherwise vulnerable to vehicle impact, shall either be designed for such impact or protected from
the impact.

   2.   The openings in the exterior walls of the buildings at the ends of the pedestrian walkway shall be
protected by 1½ hour fire assemblies.

SECTION 3203 – SIDEWALK CONSTRUCTION

3203  Add a section as follows:

3203.1  General.  Sidewalks shall be constructed in accordance with the Public Works Code.

   Sidewalks over excavated areas shall be supported on noncombustible construction with 3-hour fire-rated
protection. The sidewalk shall be waterproofed by use of a hot mopped asphalt membrane or other
approved means.

3203.2  Openings in Sidewalks.

3203.2.1  Sidewalk trapdoor.  Every basement extending under the sidewalk shall have an approved
sidewalk trapdoor. The minimum size of the trapdoor opening shall be 4 feet by 4 feet (1.219 m by 1.219
m). However, trapdoors shall not be required where the basement is provided with an automatic sprinkler
system.

3203.2.2  Sidewalk elevators.  All openings hereafter constructed in sidewalks for sidewalk elevators shall
be located in the outer half of the sidewalks, next to the curb. The outer edges of the openings shall be not
more than 30 inches (762 mm) from the outer line of the curb. The length of the sides of the openings at
right angles to the curb shall not exceed one-half of the width of the sidewalk and in no case shall it exceed
5 feet (1.524 m).

3203.2.3  Any other purpose.  Openings on the sidewalks for any other purpose, if placed outside the
property line, shall be covered with approved gratings having a maximum opening between bars of ½ inch
(12.7 mm), or with covers having a rough surface, and rabbeted flush with the sidewalk. When a cover is
placed in any sidewalk, it shall be placed as near as practicable to the line of the curb. All spaces under
sidewalks shall be thoroughly ventilated.

3203.2.4  Framing.  All framing supporting only the sidewalk opening shall be of noncombustible
material.

3203.2.5  Guards.  Metal guards will be required for openings in sidewalks in accordance with the Police
Code.

3203.3  Electrical Transformers.  No portion of any electrical transformer pad shall be constructed, nor
electrical transformer installed on the surface of any portion of any public sidewalk.
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Jana Ecker <jecker@bhamgov.org>

Re: PB Study of Aging in Place 
1 message

Joe Valentine <Jvalentine@bhamgov.org> Fri, Oct 19, 2018 at 3:26 PM
To: Patricia Bordman <pattybordman@gmail.com>
Cc: Jana Ecker <Jecker@bhamgov.org>

Patty,
 
Sounds like a good piece.  I'm not familiar with this publication.   Can you provide a copy?
 
Thanks,
Joe  
 
On Fri, Oct 19, 2018 at 2:51 PM Patricia Bordman <pattybordman@gmail.com> wrote: 

Hi Joe,
I finally had time to read the Summer 2018 issue of On Common Ground in which
there are articles at pages 47-59 regarding meeting the needs of all ages and abilities.
I think these articles should be shared with the planning board. In particular, pages 54-
56 and 58-59 provide some ideas, such as: 
 

*at least one first floor entrance that is 32 inches wide and cannot contain a step
(zero-step entry) 
 

*recessing the door saddle so there isn’t a bump to travel over
 

*30-inch minimum door width clearance to allow passage of wheelchairs
 

*a bath or half bath on the first floor
 

*doors with easy open handles
 

*light switches and thermostats mounted at a maximum height of 48 inches.
 
These are suggestions, but I believe are worthy of consideration.
Patty
 
 
 

 
 

mailto:pattybordman@gmail.com
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--  
Joseph A. Valentine
City Manager
City of Birmingham
151 Martin Street
Birmingham, MI 48009
(248) 530-1809   Office Direct
(248) 530-1109   Fax
jvalentine@bhamgov.org
Twitter: @JoeValentine151
 
To get the latest information regarding the City of Birmingham, please sign up for our communication tools by clicking
here www.bit.ly/bhamnews.
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Street Design: The Secret to Great Cities
and Towns.
By Suzanne H. Crowhurst Lennard, Ph.D.(Arch.), Director, IMCL

This book is exactly what we need at this time – a guide for how to design streets that are
human scale, hospitable to people, and designed to enhance the public realm. It is sure to become an instant
classic.

 
In the 1950s, city planning and transportation planning
became specialized fields, whose experts no longer
talked to each other, or to architects, let alone to
ordinary citizens, the street users. As a result, cities
became fragmented, with architects designing stand-
alone buildings on lots defined by an abstract plan of
streets (grid, cul-de-sac, etc.) designed to move
motorized vehicles. The efforts of the Making Cities
Livable movement since the 1980s has been to replace
that fragmented approach by refocusing attention on
how to design cities to enhance quality of life, and by
insisting on a jargon-free, multi-disciplinary dialogue.

It is with great joy, therefore, that I read this book,
Street Design, by two people who clearly love beautiful,
hospitable streets and who understand that great
streets are those that not only facilitate active mobility,

but that attract people to participate in the public realm.

Victor Dover and John Massengale posed the key questions:  “How do we make our streets and cities places
where people want to get out of their cars and walk?” and “How do we make our cities and towns great
places where people want to be?” The answers, they knew, would lead us to create more livable towns and
cities. The answers are all around us, if we search them out, and open our eyes. “History and experience
have shown us how to make great places and great streets. All that remains is to do it.”

The transportation planner alone cannot make North American streets successful simply by widening
sidewalks, and including bike lanes and public transit, and yet this is exactly what is happening today. What
is required is the vision of an urban designer who is first and foremost a human being – schooled by intense
observation and analysis of hospitable streets that do work. The authors understand that the arrangement of
sidewalks, bike lanes, transit routes, and automobiles will only be successful when they are framed by
compact, human-scale buildings that, especially in the city center, also form a mixed-use, contiguous urban
fabric that rises from the edge of the pedestrian areas.

This book is rooted in a profound affection for cities, and for streets that offer citizens high quality of life. It
has grown out of a deep observation of city streets from around the world, a careful study of what makes
them beautiful and successful, and an analysis of their characteristics, their scale and form, and how they
arrange areas for pedestrians, bikes, public transit, and cars.

Dover and Massengale propose a radically new classification system for city streets. The transportation
planner’s classification system (arterial, collector, and local roads) they argue, is useful only in planning for
motorized vehicles. Even the concept of complete streets, while an important first step and valuable for
ensuring that transportation planners remember to safely include bikes and pedestrians, does nothing to
ensure the street will be a place people want to be – i.e., a successful street. Success is achieved through a
far more complex arrangement for enhancing the pedestrian experience, which involves slowing traffic, trees,
quality of paving, and, above all, the architectural frame. For it is the scale and detail of the architecture, the
building uses, and the façade openings that provide reasons for people to go there, and a residential
population with eyes on the street.
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The authors propose a more descriptive typology with roots in the common language and in traditional
urbanism. Boulevard, avenue, promenade, main street, downtown street, neighborhood street, and
pedestrian passage summon up a vision of a street that – while traffic may exist – is hospitable to humans.
The authors carefully examine each of these different street typologies. With photographs, cross sections,
plans, and analytical diagrams, they explain the elements that make each type successful and beautiful.

This is an eminently practical book. One section demonstrates how existing streets in North American cities
can be retrofitted, drawing on lessons learned from historic streets. In another section, successful examples
of new streets are presented and explained. All of these ideas can be achieved in cities across North
America. The components – improving the pedestrian realm, considering bike lanes and public transit,
greening streets, street connectivity, and mixed-use urban fabric – are familiar to everyone concerned with
cities. It is simply a matter of bringing them all together in a way that enhances the public realm.

This book is readable, entertaining, … and wise. It will be immensely valuable for elected city officials, for all
those involved in shaping and planning the built environment, and for those who simply love cities and want
to understand them better. It should be required reading for all students of urban design, transportation
planning, city planning, and architecture.

As Lewis Mumford said, the task of the city is “to unite the scattered fragments of the human personality,
turning artificially dismembered [human beings] – bureaucrats, specialists, ‘experts,’ depersonalized agents –
into complete human beings, repairing the damage that has been done by vocational separation, by social
segregation, by the over cultivation of a favored function, … by the absence of organic partnerships and ideal
purposes.” This book provides us all – specialists and non-professionals alike – with a common language
and shared vision for making great streets and great cities, and straightforward guidelines for how to achieve
this goal.

When, with the help of this book, all our cities have streets that foster “the human dialogue, the drama, the
living circle of mates and associates, the society of friends”, we will be ready for the book that I hope Victor
Dover and John Massengale are now beginning to plan – a book on Pedestrian Streets and City Squares.

By Victor Dover and John Massengale, Street Design. (2014). Hoboken, NJ: Wiley
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